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Dear Ladies and Gentlemen:
The National Coordinating Committee for Multiemployer Plans (NCCMP) appreciates the
opportunity to provide comments on the above-referenced proposed rule as published in the
Federal Register on December 2, 2013 (the “Proposed Rule”).1
These comments focus on the proposed changes to the reinsurance contribution requirements as
relevant to self-funded multiemployer plans. The NCCMP has previously submitted comments
on this issue in response to prior proposed rules (“Prior Comments”).2
The NCCMP is the only national organization devoted exclusively to protecting the interests of
the over 20 million active and retired American workers and their families who rely on
multiemployer plans for retirement, health and other benefits. The NCCMP’s purpose is to
assure an environment in which multiemployer plans can continue their vital role in providing
benefits to working men and women. The NCCMP is a nonprofit, non-partisan organization,
with members, plans and contributing employers in every major segment of the multiemployer
plan universe, including in the airline, agriculture, building and construction, bakery and
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confectionery, entertainment, health care, hospitality, longshore, manufacturing, mining, retail
food, service, steeland trucking industries.
I.

SUMMARY OF COMMENTS

Application of the contribution requirement to self-funded, self-administered plans; definition
of contributing entity
The focus of the NCCMP’s Prior Comments is that the relevant statutory provisions impose the
contribution requirement on health insurance issuers both with respect to their fully insured
major medical plans and with respect to “costs of coverage administered by the issuer as a third
party administrator,” and that the statute does not support the application of the contribution to
self-funded, self-administered multiemployer plans.
The NCCMP appreciates the recognition in the Proposed Rule that the contribution requirement
should not apply to self-insured, self-administered plans and the specific request for comments
on the definition of such plans. The NCCMP recommends a number of changes to the Proposed
Rule in order to appropriately limit the contribution requirement as provided in the statute and to
provide a more workable rule. In particular, the NCCMP recommends that:





The definition of a third party administrator (TPA) for purposes of determining
when a self-funded plan is a contributing entity should be limited to a TPA that is
a health insurance issuer (or affiliate).
The definition of the administrative services that are taken into account in
determining whether a self-funded plan has a TPA should be revised. Specific
suggestions are contained in the detailed discussion below.
The revised definition of contributing entity should apply to all benefit years to
which the contribution requirement applies, and should not be limited to 2015 and
2016.
HHS should reconsider the proposal that all amounts collected and allocable to
reinsurance in a benefit year be used in that benefit year. This aspect of the prior
rules would have provided some flexibility and possible relief for contributions in
subsequent years based on the needs of the reinsurance program in prior years.
NCCMP is particularly concerned with this change, given the proposal to allow
the exception for self-insured, self-administered plans only for 2015 and 2016.
This change is likely to further increase the burden of the contribution
requirement on plans that do not benefit from the reinsurance program.

Other comments
The NCCMP has additional comments on other aspects of the Proposed Rule, as follows:


The NCCMP supports the proposed flexibility to allow contributing entities to
pay the portion of the contribution attributable to payment to the US Treasury and
administrative expenses either with the bulk of the contribution (in January
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II.

following the benefit year) or separately in the fourth quarter of the year
following the benefit year.
We support the clarifications to help ensure that a contribution is not required
with respect to the same life more than once.
We request clarification that certain types of supplemental coverage are not
subject to the contribution requirement.

BACKGROUND RELATING TO MULTIEMPLOYER PLANS

One of the crowning achievements of collective bargaining over the past 50 years is the creation
of thousands of labor-management, multiemployer health and welfare trust funds that provide to
covered workers and their dependents various benefit coverages, including medical,
hospitalization, preventive and wellness care, prescription drugs, dental care, and vision care.
These trust funds are often referred to as “Taft-Hartley funds” because they are regulated by the
Labor Management Relations (“Taft-Hartley”) Act of 1947, as well as by ERISA and the Code
(“Code”). We note, however, that some single-employer plans may operate as joint labormanagement funds and therefore believe the more appropriate term is “multiemployer” plans
with respect to comments contained herein.
Multiemployer plans provide health and welfare plan coverage to plan participants and their
beneficiaries pursuant to the negotiated wages, hours, and other terms and conditions of
employment (including requiring contributions to be made to a multiemployer benefit trust) of a
collective bargaining agreement between one or more unions and more than one employer. Even
for employees who are not union members but whose work is covered as part of a certified
bargaining unit, existing labor law provides that discussions of employee benefits are a
mandatory subject of bargaining and therefore subject to negotiation with the union under their
status as the statutory bargaining agent. The ACA did not repeal the Labor Management
Relations Act. Relationships are established between employers and employees under the TaftHartley Act, and these relationships should continue to be recognized in regulations
implementing the ACA.
Health and welfare trust funds cover workers in industries as diverse as agriculture, aerospace,
bakery and confectionery, building and construction, trucking, transportation, retail, food
production, distribution, and sales, clothing, health care, textiles, service, mining, entertainment,
hospitality , maritime, longshore, and manufacturing. But for these trust funds, millions more
working families would be uninsured and at risk for financial ruin in the event of a serious
illness. Indeed, were it not for these plans, many millions of workers in these funds would not be
eligible for coverage even under the enhanced eligibility requirements mandated for employers
by ACA. The transient, project-based, mobile and seasonal employment patterns that
characterize many of these industries would prevent workers from obtaining health coverage
absent a central, pooled fund through which portable coverage is provided to workers as they
move from employer to employer.

3

DRAFT OF DECEMBER 9, 2013
III.

DETAILED COMMENTS ON THE PROPOSED RULE

A. Application of the Contribution Requirement to Self-Funded, Self-Administered Plans
– Definition of Contributing Entity (Prop. Reg. 45 CFR § 153.20)
The NCCMP appreciates the Department’s reconsideration of the application of the contribution
requirement to self-funded, self-administered plans and supports the concept of excluding selffunded, self-administered plans from the definition of a contributing entity for purposes of the
contribution requirement. However, the NCCMP believes certain changes to the Proposed Rule
are needed to better conform the rule to the statutory provisions and provide a more workable
rule. In particular, the NCCMP continues to believe that the scope of the regulations is overly
broad and fails to limit the contribution requirement to health insurance issuers and the cost of
coverage administered by the issuer as a TPA. Detailed comments follow.
1. The definition of a TPA for purposes of determining when a self-funded plan is a
contributing entity should be limited to a TPA that is a health insurance issuer (or
affiliate).
The Proposed Rule defines a contributing entity for the 2015 and 2016 benefit years to include
only self-insured group health plans that use a TPA in connection with certain services. The
preamble to the Proposed Rule indicates that a TPA for this purpose is an entity that is not under
common ownership or control with the self-insured group health plan or its sponsor that provides
certain services to the plan. (The scope of services that are included in the definition of a TPA is
addressed in the following comment.)
As discussed in detail in the Prior Comments,3 when read as a whole, the relevant sections of
section 1341 of the Affordable Care Act (ACA) indicate that the contribution requirement is
intended to apply to health insurance issuers both when providing health insurance coverage and
when providing services to a self-funded plan as a TPA (ACA section 1341(b)(3)(B)). The
statute generally requires HHS to develop standards for programs under which “health insurance
issuers, and third party administrators on behalf of group health plans, are required to make
payments to an applicable reinsurance entity.” (See Section 1341(b)(1)(A).) Reading this portion
of the statute in isolation could lead one to believe that TPAs of all group health plans must
contribute. However, when read in its entirety, the statute clearly takes a narrower approach and
focuses specifically on health insurance issuers. As HHS has noted in other regulations, health
insurance issuer is a defined term that does not include self-funded plans. In particular, the
specific details in the statute for how the contributions will be calculated focus on the business of
health insurance issuers. The statute directs HHS to establish standards so that:
[T]he contribution amount for each issuer proportionally reflects each issuer’s fully
insured commercial book of business for all major medical products and the total value
of all fees charged by the issuer and the costs of coverage administered by the issuer
as a third party administrator. ACA § 1341(b)(3)(B)(i) (emphasis added)
3

Please refer to the Prior Comments for more detailed discussion of this issue.
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This means that issuers make their contribution based on revenue from their insured products as
well as from their administrative-services-only (“ASO”) line of business for group health plans.
There is no mention in 1341(b)(3)(B) of how contributions are to be calculated for group health
plans themselves. Section 1341(b)(3)(A) refers to “the total costs of providing benefits to
enrollees in self-insured plans” as providing some basis for the group health plan calculation,
but that phrase is qualified by the reference to “the percentage of revenue of each issuer” and
thus indicates that the contribution is limited to a health insurance issuer’s ASO business and
does not apply where the TPA is not a health insurance issuer. Further support for limiting the
contribution requirement to TPAs that are health insurance issuers is found in section
1341(b)(3)(B)(iv), which includes an additional $5 billion for general revenues, and refers
clearly and explicitly only to “each issuer’s contribution” and makes no mention whatsoever of
self-funded plans, clearly indicating the contribution does not apply to self-funded plans.
As a basis for imposing the contribution requirement with respect to self-funded plans that use
TPAs, the preamble to the Proposed Rule relies on the reference in ACA section 1341(b)(3)(B)
to the “commercial book of business”. However, the preamble fails to take into account the
entire section, which refers specifically to “each issuer’s fully insured commercial book of
business”. (emphasis added). There is no basis in the statute for extending the requirement
beyond issuers.
Further, self-funded multiemployer plans, whether or not they contract out some administrative
functions rather than having them performed by permanent staff, are not commercial in nature;
rather, they are by law not-for-profit. Multiemployer plans are funded by contributions made by
employers pursuant to collective bargaining agreements and have no other source of funds from
which to pay the reinsurance contribution. The plans are not available to the general public, but
rather participation is limited pursuant to the bargaining process. Just as the health insurance
that is not “commercial insurance” is exempted from the contribution requirement under
regulations, not-for-profit multiemployer plans should be exempted from the contribution
requirement.
2. The core administrative services that are taken into account in defining a TPA are
overly broad and difficult to administer. The contribution requirement should apply only
where an insurer both adjudicates and pays claims (not including external appeals).
The Proposed Rule would treat as self-administered (and thus exempt from the reinsurance
contribution) only those self-insured plans that do not use a TPA in connection with claims
processing or adjudication (including the management of appeals) or plan enrollment. If more
than “ancillary administrative support” (undefined in the Proposed Rule) is provided by an
outside entity, the plan would not be treated as self-administered. This narrow definition of selfadministration would effectively require that a plan sponsor handle all plan functions in-house.
This approach does not reflect how self-insured plans typically operate, is not consistent with the
statute, and, if adopted, would likely exempt very few plans from the reinsurance contribution.
Trustees of multiemployer plans today use a wide variety of arrangements to administer their
plans. In our view, the only type of administrative arrangement that the statute allows to be
subject to the reinsurance contribution is the well-defined situation where a self-insured plan
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contracts with an insurance carrier to provide administrative services on what is commonly
referred to as an administrative-services-only (“ASO”) basis.
Insurance carriers adjudicate and pay claims when there is an ASO contract. The carrier
negotiates the network discounts, handles utilization management, determines the amount that
the plan will pay to providers and what the participant owes, sends out Explanation of Benefits
forms (“EOBs”) to participants, pays health care providers for services covered by the plan, and
handles at least the first levels of appeals. The Fund Office itself handles other administrative
functions: employer contribution accounting, eligibility tracking and determinations, vendor
contracting, and member services primarily as they relate to eligibility. The Fund Office provides
the carrier with eligibility files on a periodic basis, and the carrier uses that eligibility list in
administering the entire claims process.
In sharp contrast to the insurer-provided ASO contract, one of the most common arrangements in
many parts of the country is a form of shared administration where the Fund Office retains
significant responsibility for the claims process and all control over claims adjudication. This
model has grown in popularity because it is an excellent way for the Trustees of multiemployer
plans to leverage the provider discounts that large national carriers have negotiated with their
health care providers and thus lower the plan’s total costs. Most important, it allows the Trustees
to retain much more control over the plan design and the way claims are paid. In essence, the
Trustees purchase a discount arrangement through an insurance carrier. In this model, the Fund
Office continues to perform virtually all of the fund's administrative functions it would perform
under an ASO contract.4 The process works as follows:






Health care providers submit major medical claims to the carrier, and the carrier
re-prices the claims. Re-pricing means that the carrier applies the discounts that
the carrier has negotiated with the providers.
Once the discount is applied, the Fund Office adjudicates the claim by
determining whether the participant or family member is eligible for coverage,
whether the service is covered under the plan, whether any applicable deductible
has been met, how much of the discounted amount the plan will pay, and how
much the participant owes for the care.
The Fund Offices provides EOBs to the participant.
The Fund Office handles any appeals because it is responsible for claims
adjudication.

4

There is another very important difference between the ASO and shared administration arrangements.
Under an ASO contract the carrier establishes a working rate, comparable to a premium, wherein the
carrier projects the expected costs to the plan. The plan pays a monthly premium of the working rate to
the carrier. The carrier holds the assets and a reserve on behalf of the plan sponsor. Ultimately the risk is
born by the plan sponsor, not the carrier. However, in a shared administration arrangement,
multiemployer plans do not pay premiums or working rates. They pay a relatively small monthly
administrative fee. In some cases, the carrier takes a monthly draw off the multiemployer plan’s
accounts, but the carrier does not hold the plan’s assets in any kind of carrier controlled reserve.
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For claims from in-network providers, the Fund Office typically sends the
adjudicated claim back to the carrier so that the carrier can send the payment to
the health care provider. Carriers tend to insist that the carrier be the entity that
pays the in-network providers, but the carrier does so only after the plan
adjudicates the claim. The Fund Office, however, typically pays out-of-network
providers directly because these providers are not under contract with the carrier,
and, in some cases, the carrier may permit the Fund Office to pay in-network
providers as well. In our view, the carrier-driven determination over which entity
pays the in-network providers at the end of this process should not affect whether
the plan is subject to the reinsurance contribution. Regardless of which entity
transmits the payment to the health care providers, the retention by the plan of the
claims adjudication function should be sufficient to deem the plan selfadministered for purposes of the reinsurance contribution.5
Another administration model selected by some Trustees involves the leasing of a
provider network, usually from an entity other than an insurer. The popularity of
this type of arrangement varies considerably depending on the region of the
country and the market dynamics. The network provider’s role is typically limited
to the re-pricing of claims (i.e., the application of the negotiated discounts to the
health care provider’s bill). The Fund Office performs all other functions,
including receiving claims from health care providers, claims adjudication,
sending EOBs, handling appeals, and paying health care providers. In some
arrangements, the network provider may receive the claims from the providers
and forward them to the Fund Office, but the claims adjudication and payment
functions are still handled by the Fund Office. In some cases, the Trustees staff
the Fund Office functions by hiring an independent administrator to handle some
or all of the duties that would otherwise be handled by employees of the Fund
Office, however, we believe that questioning the Trustees' decision to retain the
services of a non-issuer provider of staff services rather than directly employing
fund staff is more a distraction than a relevant distinction in determining the
applicability of this fee to such groups.

Very few multiemployer plans perform all functions in-house as that would require the plan to
create its own provider network by entering into direct negotiations and contracts with health
care providers. Generally, it is more cost effective for the plan and its participants if the plan
leases existing networks or purchases discount arrangements such as those described above. In
those arrangements, there will have to be at least one outside entity that performs some
5

In some situations, the Trustees staff the Fund Office functions by hiring an independent administrator
to handle some or all of the duties that would otherwise be handled by employees of the Fund Office.
These independent administrators are not associated with an insurance carrier and they are not in the
business of insurance. In our view, the Trustees’ decision to staff some or all of these functions by hiring
an entity that is not an insurance carrier should have no bearing on whether the reinsurance contribution
should be paid. If this staffing arrangement by itself caused the plan to be treated as not self-administered,
it would penalize small plans that have found it more cost effective to outsource certain functions instead
of hiring their own employees. These are the very plans that will be most burdened by paying the
reinsurance contribution.
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administrative function: the re-pricing of the claims. Even when the Fund Office administers the
major medical benefit completely in-house, there will likely be a pharmacy benefit manager
handling prescription drug claims or a separate dental network provider. However, the existence
of a separate administrator for benefits that by themselves are not major medical coverage should
not affect whether reinsurance contributions applicable to major medical coverage should be
paid.
Administrative arrangements other than the ASO contract with an insurer described above should
not subject self-insured multiemployer plans to the reinsurance contribution. The preamble refers
to the “core administrative processing functions” as “adjudicating, adjusting, and settling claims
(including the management of appeals), and processing and communicating enrollment
information to plan participants and beneficiaries.”6 Yet, the proposed regulatory text would
subject to the contribution a self-insured plan that uses a third party administrator for any one of
those functions. The proposed regulatory text could even be interpreted to mean that merely
having the required contracts with Independent Review Organizations for the purpose of
handling ACA-required external appeals would subject a non-grandfathered self-insured plan to
the reinsurance contribution.
In our view, the core administrative function is the claims processing role, which includes
claims adjudication and payment. Only under an ASO contract are the claims adjudication and
claims payment roles performed by an insurance carrier and only that type of administrative
arrangement should trigger the responsibility to pay the contribution. All of the other models
described above, as well as slight variants of those models, should be treated as self-administered
for purposes of the reinsurance contribution.
3. The new definition of contributing entity as it applies to self-funded, self-administered
plans should apply for 2014 as well as 2015 and 2016.
The Proposed Rules would apply the new definition of contributing entity only for the 2015 and
2016 benefit years, and not for 2014. The preamble states that this limitation was based on
“public policy” concerns that a change for 2014 would disrupt settled estimates with respect to
reinsurance payments that were used to establish the premiums.
This analysis of the public policy issues fails to adequately take into account the effect on selffunded, self-administered plans that are not contributing entities under the Proposed Rule. The
2014 benefit year involves the largest aggregate contribution level for the 3-year period.
The impact of the contribution requirement may be substantial. For example, in the case of
one moderately sized multiemployer plan, the contribution requirement would mean an
additional expense of approximately $971,000 per year (6424 active employee plan
participants x 2.4 (dependents) x 5.25 x 12). Total annual operating expenses of selfadministering the program are approximately $3.4 million, meaning that the contribution will
equal 28.5% of operating expense. In another situation for a plan covering 5,200 active
employees, the expected amount of the contribution, disregarding any adjustment for
dependent coverage, is approximately 50% of administrative expenses. In the extreme
6

78 Fed. Reg. at 72340 (Dec. 2, 2013)
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instances, several very large funds anticipate costs related to this fee in excess of $20 million
in 2014 – dollars that directly reduce funds available for claims payment.
Multiemployer plans are funded by contributions made by employers pursuant to collective
bargaining agreements and have no other source of funds from which to pay the reinsurance
contribution. Because the plans are not-for-profit, unless or until contributions can be adjusted
through the bargaining process, funds for paying the reinsurance contribution may come at the
cost of reduced benefits.
The NCCMP recommends that the new definition of contributing entity should be applied for
the 2014 benefit year. Because the contribution requirement for 2014 is not payable until
2015, there is time to make an adjustment. Alternatively an adjustment could be made in the
calculation of the amount due in subsequent years that would result in a refund for amounts
previously paid.
B. Allocation Of Contributions Not Needed For Reinsurance Payments (Prop. Reg. 45
CFR § 153.20(d))
Current HHS rules provide that any excess contribution amounts collected are to be used in
future years for reinsurance payments. The Proposed Rule provides, instead, that excess
amounts are to be used to increase the amount of reinsurance payments in the benefit year to
which the contribution relates.
The current rule potentially provided some flexibility with respect to the contribution
requirement, as excess amounts could potentially reduce the amount needed to fund the
reinsurance payments in future years. Under this rule, that flexibility will not be present, thus
potentially increasing the burden on plans that do not share in the reinsurance payments,
including self-funded, self-administered plans that will be exempt under the Proposed Rule.
C. Additional Comments
NCCMP has the following additional comments on the Proposed Rule.
1. Clarify that certain types of coverage, even when provided in combination, are not
subject to the contribution and create clearer rules for when “supplemental” or
“secondary” coverage is not subject to the contribution.
The previously issued final regulations explicitly exempt self-insured plans that consist “solely”
of excepted benefits under section 2791(c) of the Public Health Service Act.7 It is unclear
whether this language exempts dental or vision coverage when that coverage does not qualify as
an excepted benefit, even though such coverage is clearly not major medical coverage as that

7

Section 153.400(a)(2)(i).
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term is now defined in the Proposed Rule. The final rule also exempts coverage that consists
“solely” of benefits for prescription drugs.8
Some multiemployer plans provide coverage that is supplemental to coverage provided through
other plans (such as supplementing major medical coverage provided directly by the participant’s
employer). The multiemployer plan might provide coverage consisting of dental and/or vision
benefits, which would not qualify as excepted benefits where the plan provides the coverage
automatically without requiring any type of affirmative election by the participants. This dental
and/or vision coverage might also be combined with other coverage such as prescription drug
coverage or a hearing aid benefit. In this type of situation, the plan’s coverage would not consist
“solely” of prescription drug coverage, yet none of the coverage that the plan provides, even in
combination, would constitute major medical coverage.
The Proposed Rule appears to acknowledge this type of supplemental arrangement through a
new provision that exempts coverage that is “supplemental or secondary to group health
coverage for which reinsurance contributions must be made for the same covered lives.” We
appreciate this new provision. However, we ask for several clarifications:


The final rule should expressly state that all dental and vision coverage is exempt from
the contribution because it is not major medical coverage.



The final rule should state that excepted benefits, prescription drug coverage, and other
ancillary benefits such as hearing aid coverage may be offered by the same plan without
that combination of coverage becoming subject to the contribution. This would be the
case because the coverage is not major medical coverage. The plan would not have to
rely on the new provision exempting supplemental or secondary coverage.



With respect to supplemental or secondary coverage, the final rule should clarify that any
time a participant’s spouse is covered as an employee by another group health plan (thus
making the spouse’s own employment-based coverage primary under standard
coordination of benefit rules), the participant’s plan may exclude that spouse from the
count of covered lives. In this type of situation, the plan sponsor should not be required to
obtain any written representations from the other plan sponsor that the other coverage has
primary liability for the claims for particular covered lives. In other words, the plan
sponsor could assume that the entity that covers the spouse as an employee would be
responsible for paying the contribution without further verification.

Conclusion
As noted above, we appreciate the Department’s recognition that the transitional reinsurance
contribution should not be applied as broadly as originally contemplated and continue to believe
the statutory language of section 1341 clearly limits application of the contribution only to
issuers, including the cost of coverage administered by the issuer as a third party administrator.
The statute unambiguously and repeatedly refers to the requirements imposed on issuers in
describing how the contribution is to be determined. Thus, the statute states that the
8

Section 153.400(a)(2)(xiii).
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“contribution amount for each issuer [must] proportionally reflect each issuer’s fully insured
commercial book of business for all major medical products and the total value of all fees
charged by the issuer and the costs of coverage administered by the issuer as a third party
administrator,” ACA § 1341(b)(3)(B)(i), and further that “each issuer’s contribution” must
reflect the additional amount to be paid to the general Treasury, with no mention of the
application to self-funded plans. (ACA § 1341(b)(3)(B)(iv)).
The notion of whether certain provisions of the ACA could be extended to multiemployer plans
has been the subject of intense scrutiny over the past three years. The decision of the relevant
regulatory agencies has been that provisions that apply to “issuers” (e.g., the ability to access
premium tax credits) do not apply to self-funded multiemployer plans, which are not health
insurance issuers.
In considering this round of comments, we would urge that the same "strict constructionist" view
of the literal language of the law which led to the earlier conclusion be employed in this context.
While the parsing of certain isolated administrative functions may lead the conversation away
from this fundamental premise and be used to provide apparent justification for a determination
that this is a matter which involves the application of administrative interpretation based on
“public policy concerns,” to do so would result in a profound inconsistency: that the vast
majority of self-funded, self-administered plans as they are considered in the marketplace are de
facto "issuers" (but only in this context) and, therefore, subject to the temporary reinsurance
contribution. As a result, the participants of multiemployer and other self-funded, selfadministered plans that have been denied access to the beneficial provisions of the ACA will be
penalized even further by requiring them to pay into a fund to reduce the risk to commercial
insurance companies ("issuers") against adverse claims experience, while barring their plans
from realizing any benefit of risk pooling were their plans to suffer similar adverse claims
experience. For funds that have a been held to a statutory requirement for the last 65 years to be
administered for the sole and exclusive benefit of plan participants, such a conclusion that
requires plan assets to be diverted in this manner is not only unfair, it is unconscionable.
We greatly appreciate the opportunity to comment on the Proposed Rule as it may apply to
multiemployer plans and are more than happy to discuss any questions you may have regarding
these comments.
Respectfully submitted,

[Signature]
Randy G. DeFrehn
Executive Director
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