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Guidance issued on the 90 day waiting period under the ACA and
for determining which employees are full-time for purposes of the
employer shared responsibility penalty

EXECUTIVE
SUMMARY

ON AUGUST 31, 2012 THE DOL, TREASURY, AND HHS ISSUED
GUIDANCE INTERPRETING THE 90-DAY WAITING PERIOD RULE ENACTED
AS PART OF THE AFFORDABLE CARE ACT. PLAN SPONSORS MUST COMPLY WITH THE RULE FOR
PLAN YEARS BEGINNING ON OR AFTER JANUARY 1, 2014.
ADDITIONALLY, THE TREASURY DEPARTMENT ALSO ISSUED GUIDANCE WHICH SETS
FORTH RULES FOR EMPLOYERS TO DETERMINE WHICH EMPLOYEES ARE FULL-TIME EMPLOYEES
FOR PURPOSES OF THE EMPLOYER SHARED RESPONSIBILITY PENALTY WHICH ALSO BECOMES
EFFECTIVE IN 2014.
WHILE WE REALIZE THAT MANY OF YOU PREVIOUSLY SUBMITTED EXTENSIVE COMMENTS
TO THE AGENCIES TO REFLECT HOW THESE RULES WOULD AFFECT YOUR PLANS,
UNFORTUNATELY, NEITHER OF THESE PRONOUNCEMENTS ADDRESS HOW THE RULES APPLY TO
MULTIEMPLOYER PLANS OR TO EMPLOYERS THAT CONTRIBUTE TO THEM.
THE DEPARTMENTS SET A DEADLINE OF SEPTEMBER 30, 2012 FOR COMMENTS ON THE
GUIDANCE AND HAVE STATED THAT FUTURE GUIDANCE ON THIS MATTER WILL BE FORTHCOMING.
DRAFT COMMENTS PREPARED BY THE NCCMP ARE ATTACHED FOR YOUR REVIEW AND
COMMENT PRIOR TO SUBMISSION. WE ALSO ENCOURAGE YOU TO CONSIDER SUBMITTING
COMMENTS IN SUPPORT OF THE NCCMP SUBMISSION AND WHICH HIGHLIGHT ASPECTS OF THE
GUIDANCE THAT ARE OF PARTICULAR CONCERN TO YOUR PLANS.
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Federal Agencies Issue Guidance on 90-day Waiting Period and on
Determining Full-time Employees for Purposes of the Employer Shared
Responsibility Penalty
On August 31, 2012, the Departments of Treasury, Health and Human
Services (HHS) and Labor issued guidance interpreting the 90-day
waiting period rule enacted as part of the Affordable Care Act
(Notice 2012-59 and DOL Technical Release 2012-02). Plan sponsors
must comply with the 90-day rule for plan years beginning on or after
January 1, 2014. Group health plans may rely on the 90-day waiting
period guidance at least through the end of 2014.
The Departments set a comment deadline of September 30, 2012, for
comments on the guidance, and have stated that they expect to issue
future guidance on this requirement. The Treasury Department also
issued Notice 2012-58 on August 31, 2012, which sets forth rules for
employers to determine which employees are full-time employees for
purposes of the employer shared responsibility penalty, which also
becomes effective in 2014.
The waiting period and employer shared responsibility guidance do not
address how the rules apply to multiemployer plans or to employers
that contribute to multiemployer plans.
Background
Section 2708 of the Affordable Care Act provides that for plan years
beginning on or after January 1, 2014, a group health plan or health
insurance issuer cannot apply a waiting period of more than 90 days
for an employee or dependent who is otherwise eligible to enroll in
the plan. The guidance defines a “waiting period” as the period of time
that must pass before coverage for an employee or dependent who is
otherwise eligible to enroll under the terms of the plan can become
effective. Being “otherwise eligible to enroll” means that the
employee has met the plan’s substantive eligibility conditions.
The guidance clearly states that plans can have conditions for
eligibility, such as a requirement that a participant work full time or
work a specified number of hours in a work period to earn coverage in
an eligibility period. However, there are no rules that specifically
address either collectively bargained employees or participants in
multiemployer plans.
The guidance permits plans to treat participants as “variable hour
employees.” The general rules for implementing the 90-day waiting
period rule for variable hour employees are as follows:
 The plan may take a reasonable period of time to determine whether
the employee meets the plan’s eligibility conditions.
 This time period may include a measurement period of up to 12
months.

 The time period for determining whether an employee meets the
plan’s eligibility conditions is permissible if coverage is made
effective no later than 13 months from the employee’s start date
(plus, if the employee’s start date is not the first day of a calendar
month, the time remaining until the first day of the next calendar
month).
Consequently, a plan sponsor with a workforce of variable hour
employees could have a period of up to 12 months in which to
determine whether an employee initially meets the plan’s eligibility
conditions. However, coverage must be effective no later than 13
months from the employee’s start date (plus time remaining in the
calendar month). This means that a plan sponsor with a 12-month
eligibility period would have a maximum one-month lag or administrative
period in which to make eligibility determinations, because it uses the
full year as its measurement period. A plan sponsor with a
measurement period of less than 12 months could have a longer lag
or administrative period, provided the lag or administrative period does
not exceed 90 days and the 13-month rule is still satisfied. A plan
sponsor may have a shorter measurement period than one year.
The guidance contains one example about group health plans that
provide coverage to part-time employees. In this example, a plan
sponsor provides coverage to part-time employees after they have
completed a cumulative 1,200 hours of service. An employee begins
working 25 hours per week on January 3, and is considered a part-time
employee under the plan’s definition. The employee satisfies the plan’s
cumulative hours of service condition on December 15.
The example provides that this cumulative hours of service condition
with respect to part-time employees is permissible and that coverage
would have to begin no later than the 91st day after the employee
works 1,200 hours. However, the example states that if the plan’s
cumulative hours of service requirement were more than 1,200 hours,
the Departments would consider the requirement to be designed to
avoid compliance with the 90-day waiting period limitation.
The part-time rule can be summarized as follows:
 If a plan provides part-time benefits to individuals who are regularly
scheduled to work part time, then it may have a waiting period after
the employee meets the hours of service requirement.
 The maximum number of hours for this service requirement is 1,200
hours.
 Benefits must start no later than the 91st day after the employee
works (at most) 1,200 hours.
Additional information about the employer shared responsibility
penalty and the impact on contributing emlpoyers to multiemployer
plans will be forthcoming in the near future.

We strive to ensure that the information contained in this and every issue of Multi-Elert is
correct to the extent information is available. Nevertheless, the NCCMP does not offer legal
advice. Plan fiduciaries should rely on their own attorneys and other professional advisors for
advice on the meaning and application of any Federal laws or regulations to their plans.
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If you have questions about the NCCMP, or about this or other issues of Multi-Elert, please
contact the NCCMP, by phone at (202) 737-5315 or by e-mail at nccmp@nccmp.org.

