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 PLEASE TAKE NOTICE that on March 5, 2012 10:00 a.m. (prevailing Eastern Time), 

or as soon thereafter as counsel may be heard, the National Coordinating Committee for 

Multiemployer Plans (“NCCMP”) will move this Court (the “Motion”) before the Honorable 

Robert D. Drain, United States Bankruptcy Judge, of the United States Bankruptcy Court, for the 

Southern District of New York, 300 Quarropas Street, White Plains, NY 10601-4140 for entry of 

an order for leave to file a brief amicus curiae in the above-captioned bankruptcy case in 

opposition to the Motion of the Debtors and Debtors in Possession to (A) Reject Certain 

Collective Bargaining Agreements and (B) Modify Certain Retiree Benefit Obligations, Pursuant 

to Sections 1113(c) and 1114(g) of the Bankruptcy Code [Docket No. 174].   

PLEASE TAKE FURTHER NOTICE that objections, if any, to the relief sought in the 

Motion must be made in writing, with a hard copy to Chambers, conform to the Federal Rules of 

Bankruptcy Procedure and the Local Bankruptcy Rules for the United States Bankruptcy Court 

for the Southern District of New York and be filed with the Bankruptcy Court and must be 

served upon (a) Lowenstein Sandler PC, 65 Livingston Avenue, Roseland, New Jersey 07068 

(Attn: Sharon L. Levine, Esq.; Philip J. Gross, Esq.); (b) the U.S. Trustee, 33 Whitehall Street, 

21st Floor, New York, New York 10004, (Attn: Paul Schwartzberg, Esq.); (c) the Debtors, c/o 

Hostess Brands, Inc. 12 E. Armour Blvd. Kansas City, Missouri 64111 (Attn: Kent Magill, Esq.); 

(d) counsel to the Debtors, Jones Day, 222 East 41st Street, New York, New York 10017 (Attn: 

Corrine Ball, Esq.; Heather Lennox, Esq.; and Veerle Roovers, Esq.) and Jones Day, North 

Point, 901 Lakeside Avenue, Cleveland, Ohio 44114 (Attn: Ryan Routh, Esq.); and (e) proposed 

counsel to the official committee of unsecured creditors appointed in these chapter 11 cases, 

Kramer Levin Naftalis & Frankel LLP, 1177 Avenue of the Americas, New York, NY 10036 

(Attn: Thomas Moers Mayer, Esq. and Joshua Brody, Esq.), not later than 4:00 p.m. (ET) on 

February 27, 2012 (the “Objection Deadline”). 
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PLEASE TAKE FURTHER NOTICE that if no objections are timely filed and served 

with respect to the Motion, NCCMP may, on or after the Objection Deadline, submit to the Court 

an order substantially in the form attached to the Motion, which order shall be submitted and 

may be entered with no further notice or opportunity to be heard offered to any party.  Copies of 

the Motion may be obtained from the Court's website at http://ecf.nysb.uscourts.gov or, free of 

charge, at www.kccllc.net/hostess.  

Respectfully submitted,   

Dated:  February 17, 2012    

            

John R. Harney  

Gregory F. Moore 

Dinah S. Leventhal  

O’DONOGHUE & O’DONOGHUE LLP 

4748 Wisconsin Avenue, N.W. 

Washington, D.C. 20015 

(202) 362-0041 (Telephone) 

(202) 362-2640 (Facsimile) 

 

-and- 

 

By:  /s/ Sharon L. Levine   

Sharon L. Levine 

Philip J. Gross 

LOWENSTEIN SANDLER PC 

1251 Avenue of the Americas, 18th Floor 

New York, New York 10020 

(212) 262-6700 (Telephone) 

(212) 262-7402 (Facsimile) 

-and- 

65 Livingston Avenue 

Roseland, New Jersey 07068 

(973) 597-2500 (Telephone) 

(973) 597-2400 (Facsimile) 

Attorneys for National Coordinating 

Committee for Multiemployer Plans 
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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

In re: 

 

Hostess Brands, Inc., et al., 

 

Debtors. 

 

 

Chapter 11 

 

Case No. 12-22052 (RDD) 

 

(Jointly Administered) 

 

         

MOTION OF NATIONAL COORDINATING COMMITTEE FOR MULTIEMPLOYER 

PLANS FOR LEAVE TO FILE AMICUS CURIAE BRIEF IN OPPOSITION 

TO MOTION OF THE DEBTORS AND DEBTORS IN POSSESSION 

TO (A) REJECT CERTAIN COLLECTIVE BARGAINING AGREEMENTS AND 

 (B) TO MODIFY CERTAIN RETIREE BENEFIT OBLIGATIONS 

PURSUANT TO SECTIONS 1113(C) AND 1114(G) OF THE BANKRUPTCY CODE 

 

 The National Coordinating Committee for Multiemployer Plans (“NCCMP”) 

respectfully moves for entry of an order for leave to file a brief amicus curiae in the above-

captioned bankruptcy case in opposition to the Motion of the Debtors and Debtors in Possession 
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to (A) Reject Certain Collective Bargaining Agreements and (B) Modify Certain Retiree Benefit 

Obligations, Pursuant to Sections 1113(c) and 1114(g) of the Bankruptcy Code [Docket No. 174] 

(the “1113 Motion”).  A copy of the proposed amicus filing is attached hereto as Exhibit A. 

The NCCMP is a nonprofit, tax-exempt organization that has participated for over a 

quarter of a century in the development of the law applicable to employee benefit plans.  Some 

240 multiemployer defined benefit pension plans and related international unions, with a 

nationwide participant base, are affiliated with the NCCMP.  The NCCMP is the only national 

organization devoted exclusively to protecting the interests of multiemployer plans by 

advocating on behalf of these plans in Congress, in the courts and in the regulatory process. 

The NCCMP was recognized by Senate co-sponsors as having had a significant impact 

on the Multiemployer Pension Plan Amendments Act of 1980 (MPPAA), PUB. L. NO. 96-364, 94 

STAT. 1208.
1
  That Act amended the Employee Retirement Income Security Act of 1974 

(ERISA), 88 STAT. 829, 29 U.S.C. § 1001, et seq., so as to improve substantially the recourse of 

multiemployer plan trustees against employers who fail to fulfill their obligation to make 

promised contributions.  Congress recognized that the financial soundness and stability of 

multiemployer plans was being undermined by employer delinquencies, and uncompensated 

withdrawals, to the direct detriment of the plans, the participants and beneficiaries, and those 

employers that honored their contribution obligations. 

Multiemployer plans provide pension, medical, and other coverage for millions of 

American workers and their families.  Multiemployer pension plans alone cover over ten million 

                                                 

 

 

 
1
 See 126 CONG. REC. S9835 (daily ed., July 21, 1980) and S10100 (daily ed., July 29, 

1980). 
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workers, one-fourth of all American workers with pension plans.
2
  Congress recognized with the 

adoption of MPPAA that the continued well-being and security of these employees, retirees and 

their dependents are directly impacted by the continued existence and financial soundness of 

multiemployer pension plans and that employer withdrawals from such plans without 

concomitant liability are contrary to the national public interest.  29 U.S.C. § 1001(a)(1), (3) and 

(c)(2). 

As further discussed in the attached brief, MPPAA amended the Employee Retirement 

Income Security Act of 1974 (ERISA), 88 STAT. 829, 29 U.S.C. § 1001, et seq., to create a 

mechanism to protect the pensions of participants in multiemployer pension plans and avoid the 

downward spiral caused by employers running out on their liability to fund vested pension 

benefits.  Congress statutorily created withdrawal liability for employers who ceased to 

contribute to multiemployer pension plans to protect those pensions.  That liability was created 

to improve the financial soundness of those plans by discouraging such withdrawals and 

preventing the burden of a plan’s underfunding from unduly falling upon the employers that have 

elected to remain in the plan.
3
  Not only were such employers reneging on their promises to 

provide promised benefits, prior to MPPAA such irresponsible employers were given a double 

competitive advantage by eliminating their contribution obligations and by shifting the 

remaining liabilities to those employers who continued to honor their contribution obligations.  

                                                 

 

 

 
2
 See 2011 PBGC ANN. REP. iv (2011), at http://www.pbgc.gov/documents/2011-annual-

report.pdf. 

3
 Not only were such employers reneging on their promises to provide promised benefits, 

prior to MPPAA such irresponsible employers were given a double competitive advantage by 

eliminating their contribution obligations and by shifting the remaining liabilities to those 

employers who continued to honor their contribution obligations. 
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Congress recognized that the financial soundness and stability of multiemployer plans was being 

undermined by employer withdrawals, to the direct detriment of the plans, the participants and 

beneficiaries, and those employers that honored their contribution obligations. 

The instant case involves an effort by a large employer to terminate its obligation to 

contribute to 24 multiemployer pension plans with the expectation that the employer’s resulting 

withdrawal liability under MPPAA will thereafter be largely or totally eliminated by action of 

this bankruptcy proceeding.  Such action, if sanctioned by this Court, will defeat congressional 

intent in creating withdrawal liability to protect the pensions of the participants of these plans.  

It is well established that a district court has broad discretion to grant or deny an 

appearance as amicus curiae in a given case. Picard v. Greiff, 797 F. Supp. 2d 451, 452 

(S.D.N.Y. 2011).  A court may grant leave to appear as amicus if the information offered is 

“timely and useful.”  Yip v. Pagano, 606 F. Supp. 1566, 1568 (D.N.J. 1985).  Where there is a 

special interest in the subject matter of the litigation, courts have granted leave for parties to 

appear as amicus curiae.  Id. at 1568 (Congressional leadership group with special interest in 

witness immunity permitted to file helpful analysis of law of legislative immunities and 

functions and procedures of Congressional committees); Waste Management of Pa., Inc. v. City 

of York, 162 F.R.D. 34 (M.D. Penn. 1995) (EPA granted leave to participate as amicus curiae in 

light of its special interest in CERCLA litigation). Contra U.S. v. Gotti, 755 F. Supp. 1157 

(E.D.N.Y. 1991) (Civil rights organization not permitted to file amicus brief where it could not 

provide objective, dispassionate and neutral discussion of the issues).   

Bankruptcy courts in this Circuit have also granted leave for parties to appear as amicus 

curiae.  See In re City of Bridgeport, 128 B.R. 30, 32 (Bankr. D. Conn. 1991) (granting 

Connecticut Conference of Municipalities amicus curiae status because court believed that it 
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would “contribute a different and useful perspective”); see also Lehman Bros. Holdings Inc. v. 

JPMorgan Chase Bank, N.A. (In re Lehman Bros. Holdings Inc.), Adversary No. 10-03266 

(JMP), Docket No. 61 (Bankr. S.D.N.Y. Feb. 15, 2011) (stipulation and agreed order entered by 

Judge Peck granting The International Swaps and Derivatives Association, Inc. and The 

Securities Industry and Financial Markets Association amicus curiae status).    

 Applied to the instant case, it is clear that the NCCMP has a special interest in this 

litigation that justifies its appearance as amicus curiae.  While some of the multiemployer funds 

the Debtors seeks to terminate its participation with are members of the NCCMP, the NCCMP 

itself does not have a direct interest in the substantive issues before the Court in the 1113 

Motion.  As a result, the Court will benefit from the NCCMP’s expertise with multiemployer 

pension plans and withdrawal liability issues that may arise from the proposed modification of 

the collective bargaining agreements of the Debtors.    

Accordingly, the NCCMP and its constituent groups have a strong interest in the outcome 

of the Debtors’ instant motion, to ensure that multiemployer plans continue to have an effective 

remedy against employers who seek to cease their obligation to contribute to multiemployer 

pension plans in a manner that improperly shields them from the withdrawal liability Congress 

sought to impose through the MPPAA.   

The NCCMP has sought the consent of the Debtors, the Bakery, Confectionery, Tobacco 

and Grain Workers International Union (“BCTGM”), the International Brotherhood of 

Teamsters (“IBT”), and the Unsecured Creditors’ Committee (the “Committee”) for the filing of 

an amicus brief in opposition to the Debtors’ 1113 Motion.  The BCTGM, IBT, Committee and 

the Debtors have all consented.     
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WHEREFORE, based upon the foregoing, the NCCMP respectfully requests that the 

Court enter the proposed order submitted herewith and grant the NCCMP such other and further 

relief as the Court deems just and proper.  

Respectfully submitted,   

Dated:  February 17, 2012    

            

John R. Harney  

Gregory F. Moore 

Dinah S. Leventhal  

O’DONOGHUE & O’DONOGHUE LLP 

4748 Wisconsin Avenue, N.W. 

Washington, D.C. 20015 

(202) 362-0041 (Telephone) 

(202) 362-2640 (Facsimile) 

 

-and- 

 

By:  /s/ Sharon L. Levine   

Sharon L. Levine 

Philip J. Gross 

LOWENSTEIN SANDLER PC 

1251 Avenue of the Americas, 18th Floor 

New York, New York 10020 

(212) 262-6700 (Telephone) 

(212) 262-7402 (Facsimile) 

Attorneys for National Coordinating 

Committee for Multiemployer Plans 
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BRIEF AND MEMORANDUM OF LAW OF AMICUS CURIAE 

 NATIONAL COORDINATING COMMITTEE FOR MULTIEMPLOYER PLANS 

IN SUPPORT OF THE MULTIEMPLOYER PENSION PLANS’ 

OBJECTIONS TO THE DEBTOR’S SECTION 1113 MOTION 

 

The National Coordinating Committee for Multiemployer Plans (“NCCMP”) submits 

this brief amicus curiae to urge the Court to deny the Debtors’ Section 1113 motion [Docket No. 

174] (“Motion”) to reject their collective bargaining agreements that require continued 

contributions to the affected multiemployer pension plans to the extent that the Debtors’ purpose 

in doing so is to have its withdrawal liability to those funds extinguished through this Chapter 11 

proceeding. 

I. INTEREST OF THE NATIONAL COORDINATING COMMITTEE FOR 

MULTIEMPLOYER PLANS 

 

The NCCMP is a nonprofit, tax-exempt organization that has participated for over a 

quarter of a century in the development of the law applicable to employee benefit plans.  Some 

240 multiemployer defined benefit pension plans and related international unions, with a 

nationwide participant base, are affiliated with the NCCMP.  The NCCMP is the only national 

organization devoted exclusively to protecting the interests of multiemployer plans by 

advocating on behalf of these plans in Congress, in the courts and in the regulatory process.  The 

NCCMP was recognized by the Senate co-sponsors of the Multiemployer Pension Plan 

Amendments Act of 1980 (the MPPAA), PUB. L. NO. 96-364, 94 STAT. 1208, as having had a 

significant impact on the passage of that Act.1   

Multiemployer plans provide pension, medical, and other coverage for millions of 

American workers.  Multiemployer pension plans alone cover over ten million workers, nearly 

                                                 
1 See 126 CONG. REC. S9835 (daily ed., July 21, 1980) and S10100 (daily ed., July 29, 

1980). 
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one-fourth of all American workers with pension plans.2  Congress recognized with the adoption 

of MPPAA that the continued well-being and security of these employees, retirees and their 

dependents are directly impacted by the continued existence and financial soundness of 

multiemployer pension plans and that employer withdrawals from such plans without 

concomitant liability are contrary to the national public interest.  29 U.S.C. § 1001(a)(1), (3) and 

(c)(2). 

As further discussed below, MPPAA amended the Employee Retirement Income Security 

Act of 1974 (ERISA), 88 STAT. 829, 29 U.S.C. § 1001, et seq., to create withdrawal liability for 

employers who cease to contribute to multiemployer pension plans.  That liability was created to 

improve the financial soundness of those plans by discouraging such withdrawals and preventing 

the burden of a plan’s underfunding from unduly falling upon the employers that have elected to 

remain in the plan.  Not only were such employers reneging on their promises to provide 

promised benefits, prior to MPPAA such irresponsible employers were given a double 

competitive advantage by eliminating their contribution obligations and by shifting the 

remaining liabilities to those employers who continued to honor their contribution obligations.  

Congress recognized that the financial soundness and stability of multiemployer plans was being 

undermined by employer withdrawals, to the direct detriment of the plans, the participants and 

beneficiaries, and those employers that honored their contribution obligations. 

This case involves an effort by a large employer to terminate its obligation to contribute 

to twenty-four multiemployer pension plans with the expectation that the employer’s resulting 

withdrawal liability under MPPAA will thereafter be largely or totally eliminated by action of 

                                                 
2 See HARRIET WEINSTEIN AND WILLIAM J. WIATROWSKI, Multiemployer Pension Plans, 

COMPENSATION AND WORKING CONDITIONS, 23 (Spring 1999); 2011 PBGC ANN. REP. 2 (2012).  
See also 2010 PBGC ANN. EXPOSURE REP. at 10 (attached hereto as Appendix A). 
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this bankruptcy proceeding.  Such action, if sanctioned by this Court, will defeat congressional 

intent in creating withdrawal liability.  

The evasion by some employers through the bankruptcy process of their withdrawal 

liability constitutes a persistent and serious problem for multiemployer plans.  The plan trustees 

labor under an obligation to attempt to collect withdrawal liability, a task made particularly 

burdensome when employers are able to manipulate the Chapter 11 reorganization process to 

have that liability discharged.  The actuarial soundness of multiemployer plans can be directly 

and adversely affected when employers successfully evade their withdrawal liability through 

bankruptcy reorganization.  Moreover, the ability of participants and beneficiaries to claim and 

receive the full amount of benefits to which they are entitled will be seriously undermined if 

employers are permitted to evade withdrawal liability in this manner. 

Accordingly, the NCCMP and its constituent groups have a strong interest in the denial 

of the Debtors’ instant motion, to ensure that multiemployer plans continue to have an effective 

remedy against employers who seek to cease their obligation to contribute to multiemployer 

pension plans in a manner that perversely shields them from the withdrawal liability Congress 

sought to impose through the MPPAA.   

II. SUMMARY OF ARGUMENT 

The Debtors in this case have moved the court pursuant to 11 U.S.C. § 1113 for an order 

authorizing them to reject 296 collective bargaining agreements some or all of which require 

contributions to multiemployer pension plans.  Motion at ¶¶ 4, 18.  Debtors indicate that the 

contribution obligations to these plans have become “onerous” to them because other employers 

have withdrawn from the plans without satisfying their contribution and withdrawal liability 

obligations to the plans, which has increased the underfunding burden on employers that have 
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stayed in the plans.  Id. ¶ 18.  Debtors now propose to do exactly the same thing they complain 

about other employers having done, namely to withdraw from the plans and to have the allegedly 

close to $2 billion in resulting withdrawal liability “extinguish[ed]” presumably as a result of the 

discharge of pre-petition debt that Debtors anticipate will flow from a plan of reorganization 

confirmed in this case.  Id. ¶¶ 18, 42.  The Court should not permit the Debtors to manipulate the 

bankruptcy process in this fashion to the detriment of their nearly 15,000 unionized employees 

(id. ¶ 16), their beneficiaries, and the other employers that continue to meet their pension 

obligations to their workers through continued contributions to the multiemployer pension plans.  

This is a matter of national concern because it reflects the very concerns that motivated 

Congress in adopting ERISA in 1974 and MPPAA in 1980, namely the need to ensure that 

employees will receive promised pension benefits by protecting multiemployer plans from the 

negative impact of employer withdrawals.  In the event that the downward spiral described in 

Debtors’ brief is permitted to continue, there is a real and present risk that the multiemployer 

plans will fail.  In that event, the burden of providing the promised benefits, albeit at a substantial 

reduction to the detriment of the plan participants and their beneficiaries, will fall to the Pension 

Benefit Guaranty Corporation (“PBGC”), whose role is statutorily circumscribed and which 

itself is not sufficiently funded to carry that burden.  Ultimately, then, it is the plan participants 

and their beneficiaries who will suffer the loss of anticipated and necessary retirement income. 

III. ARGUMENT 

A. Public Interest Served by Multiemployer Pension Plans 

Congress enacted the MPPAA to protect multiemployer pension plans because those 

plans serve important functions in the national economy and as a private source of economic 
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security to the nation’s workers.  In its declaration of policy in adopting MPPAA, Congress 

made the following findings:  

(1) multiemployer pension plans have a substantial impact on interstate 
commerce and are affected with a national public interest; 
 

(2) multiemployer pension plans have accounted for a substantial portion of the 
increase in private pension plan coverage over the past three decades; 

 
(3) the continued well-being and security of millions of employees, retirees, and 

their dependents are directly affected by multiemployer pension plans; and 
 

(4) (A) withdrawals of contributing employers from a multiemployer pension 
plan frequently result in substantially increased funding obligations for 
employers who continue to contribute to the plan, adversely affecting the plan, 
its participants and beneficiaries, and labor-management relations, and 

 
      (B) in a declining industry, the incidence of employer withdrawals is higher 

and the adverse effects described in subparagraph (A) are exacerbated. 
 
29 U.S.C. § 1001a. 
 

In Concrete Pipe and Products of Cal., Inc. v. Construction Laborers Pension Trust for S. 

Cal., 508 U.S. 602, 608 (1993), the Court explained that multiemployer plans are beneficial 

because they make possible pension plans in industries where, 

there [is] little if any likelihood that individual employers would or could 
establish single-employer plans for their employees ...[,] where there are hundreds 
and perhaps thousands of small employers, with countless numbers of employers 
going in and out of business each year, [and where] the nexus of employment has 
focused on the relationship of the workers to the union to which they belong, 
and/or the industry in which they are employed, rather than to any particular 
employer.  

 
508 U.S. at 606, quoting Multiemployer Pension Plan Termination Insurance Program: Hearings 

before the Subcommittee on Oversight of the House Committee on Ways and Means, 96th 

Cong., 1st Sess., 50 (1979) (statement of Robert A. Georgine, Chairman, National Coordinating 

Committee for Multiemployer Plans).  The Court further explained that, 
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Multiemployer plans provide the participating employers with such labor market 
benefits as the opportunity to offer a pension program (a significant part of the 
covered employees' compensation package) with cost and risk-sharing 
mechanisms advantageous to the employer. The plans, in consequence, help 
ensure that each participating employer will have access to a trained labor force 
whose members are able to move from one employer and one job to another 
without losing service credit toward pension benefits.  

 
508 U.S. at 606-07. 
 

B. History and Purpose of Withdrawal Liability  

In 1974, after careful study of private retirement plans, Congress enacted the Employee 

Retirement Income and Security Act (ERISA) to protect employees with pension rights vested in 

such plans from the “great personal tragedy” of losing those rights when the plans terminated. 

Nachman Corp. v. PBGC Corp., 446 U.S. 359 (1980) (quoting statement of Senator Bentsen, 

3 Leg. History of the Employee Retirement Income Security Act of 1974, 94th Cong., 2d Sess. 

4793 (Comm. Print 1976)).  Congress “wanted to guarantee that if a worker has been promised a 

defined pension benefit upon retirement—and if he has fulfilled whatever conditions are required 

to obtain a vested benefit—he actually will receive it.”  PBGC v. R.A. Gray & Co., 467 U.S. 

717, 720 (1984) (internal quotations and citations omitted).   

Congress thereafter became concerned, however, that a significant number of plans were 

experiencing extreme financial hardship, and that ERISA’s limited system to address plan 

terminations actually created a counterproductive incentive for employers to withdraw from 

financially-troubled plans.  Id. at 730; Concrete Pipe and Prods. of Cal., Inc. v. Construction 

Laborers Pension Trust for S. Cal., 508 U.S. 602, 608 (1993).  Congressional testimony by the 

Executive Director of the Pension Benefits Guaranty Corporation (PBGC), quoted by the Court 
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in Gray, explained the problems caused by employers withdrawing from multiemployer plans3 as 

follows: 

A key problem of ongoing multiemployer plans, especially in declining industries, 
is the problem of employer withdrawal. Employer withdrawals reduce a plan's 
contribution base. This pushes the contribution rate for remaining employers to 
higher and higher levels in order to fund past service liabilities, including 
liabilities generated by employers no longer participating in the plan, so-called 
inherited liabilities. The rising costs may encourage—or force—further 
withdrawals, thereby increasing the inherited liabilities to be funded by an ever-
decreasing contribution base. This vicious downward spiral may continue until it 
is no longer reasonable or possible for the pension plan to continue. 
 

Pension Plan Termination Insurance Issues: Hearings before the Subcommittee on Oversight of 

the House Committee on Ways and Means, 95th Cong., 2d Sess., 22 (1978) (statement of 

Matthew M. Lind), quoted in 467 U.S. 717, 722 n. 2. 

To stem the tide of this “vicious downward spiral,” Congress enacted MPPAA, the 

withdrawal liability provisions of which appear at 29 U.S.C. § 1381 et seq.  Under MPPAA, an 

employer that withdraws from an underfunded multiemployer pension plan is liable to the plan 

for the employer’s proportionate share of the fund’s unfunded vested benefit (“UVB”) liability.  

A fund’s UVB liability is the difference between the present value of vested benefits—i.e., 

benefits that are currently being paid to retirees as well as benefits that will be paid in the future 

to covered employees who have already completed sufficient years of service to be “vested” in 

their benefits—and the current value of the plan’s assets.  508 U.S. at 609, citing 29 U.S.C. 

§§ 1381, 1391.  The fund’s UVB liability is allocated to a withdrawing employer under one of 

                                                 
3 A “multiemployer plan” is a plan “to which more than one employer is required to 

contribute, which is maintained pursuant to one or more collective bargaining agreements 
between one or more employee organizations and more than one employer. . . .”  29 U.S.C. 
§ 1002(37)(A).  Generally speaking, a multiemployer pension plan is a multiemployer plan that 
exists to provide income upon retirement to employees of the employers that contribute to the 
plan.  Id. § 1002(2)(A). 

12-22052-rdd    Doc 348    Filed 02/17/12    Entered 02/17/12 11:17:49    Main Document  
    Pg 21 of 52



 

-8- 

several statutory methods on the basis of the employer’s past contributions to the fund.  29 

U.S.C. § 1391. 

Importantly, withdrawal liability is only owed if an employer withdraws from a 

multiemployer pension fund.  Id. § 1381.  MPPAA requires that, as soon as practicable after an 

employer’s complete or partial withdrawal, the plan sponsor of the affected pension fund is 

required to notify the employer of the amount of liability and the statutorily prescribed schedule 

of payments.  Id. § 1399(b)(1).  MPPAA then provides a procedure for the employer to raise any 

objection it may have to the assessed liability, for any disputes between the employer and the 

pension fund to be resolved through arbitration, and for the collection of the assessed liability 

through action in federal court.  Id. §§ 1399, 1401. 

C. Debtors Have Not Met the Requirements of Section 1113 

 

Debtors’ Memorandum of Law cites to the seven requirements that a debtor must prove it 

has met in order to be permitted to reject a collective bargaining agreement under Section 1113.  

See Memorandum of Law in Support of Motion of Debtors and Debtors in Possession to (A) 

Reject Certain Collective Bargaining Agreements and (B) Modify Certain Retiree Obligations, 

Pursuant to Sections 1113(c) and 1114(g) of the Bankruptcy Code [Docket No. 175] 

(“Memorandum of Law”) at 3, citing In re Carey Transport, Inc., 50 B.R. 203, 207-12 (Bankr. 

S.D.N.Y. 1985), aff’d sub nom., Truck Driver Local 807 v. Carey Transport, 816 F.2d 82 (2d 

Cir. 1987).  BBU, Inc. (“BBU”), one of Debtors’ co-contributors to many of the same 

multiemployer pension plans, argues that the Court should deny the Debtors’ motion because 

Debtors have failed to meet several of these requirements.  See Objection of BBU, Inc. to 

Motion of Debtors and Debtors in Possession to (A) Reject Certain Collective Bargaining 

Agreements and (B) Modify Certain Retiree Obligations, Pursuant to Sections 1113(c) and 
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1114(g) of the Bankruptcy Code [Docket No. 282] (“Objection”) at 11-15.  In particular, BBU 

argues that the Debtors’ plan to cease contributing to the multiemployer pension plans does not 

meet the second Carey requirement because it is not necessary to Debtors’ reorganization; BBU 

indicates that it is obligated to contribute to many of the same plans and is itself profitable.  

Objection at 11-13.  Further, BBU argues that the proposal does not meet the third Carey 

requirement because it is not fair and equitable to other affected parties, namely other employers 

obligated to contribute to the same multiemployer plans.  Id. at 13-15.  BBU’s arguments were 

joined by several other similarly-situated employers.  See Joinder of Schwebel Baking Company 

to Objection of BBU Docket No. 309]; Joinder of Klosterman Baking Company to Objection of 

BBU [Docket No. 311]. 

The NCCMP finds the BBU brief ably-argued and does not want to repeat the points 

made there.  The NCCMP would like to expand on those arguments from the NCCMP’s point of 

view as a coordinating body of multiemployer plans.  In particular, the NCCMP is concerned 

with the potential impact on the pension plans and by extension the plans’ participants and 

beneficiaries if the Court were to grant Debtors’ motion and thereby permit the Debtors to exit 

the pension plans and effectively evade withdrawal liability. 

As discussed above, Congress adopted MPPAA to address the “vicious downward spiral” 

of employers withdrawing from multiemployer plans and thereby increasing the financial 

pressure on remaining contributors which in turn increases the incentive on other employers to 

withdraw from the plan and so on.  Debtors have described that spiral as occurring now 

notwithstanding the adoption of MPPAA.  See Motion ¶ 18.  To the extent that Debtors’ 

description is correct, as BBU points out (Objection, ¶¶ 25-27), the solution to this downward 

spiral is not to permit more employers to exit the plans without paying their withdrawal liability, 
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which is precisely what Debtors seek with their motion.  Indeed, the “vicious downward spiral” 

would be accelerated by the Court’s granting of Debtors’ motion, both because Debtors are 

themselves a significant employer in the industry and because of the precedent it sets or the 

“road-map” it would provide to permit other employers to “shed” (Memorandum of Law at 10) 

their pension obligations in this manner.   

The potential consequences of perpetuating this downward spiral are dire for the plans 

and for the national interest they represent.  As an increasing number of contributing employers 

seek to shed contribution and withdrawal liability obligations to multiemployer plans under 

Section 1113 of the Bankruptcy Code, fewer employers remain to contribute to those plans and 

to fund the plans’ payment of accrued benefits.  The diminishing contribution base that results 

can compromise a plan’s funding status and trigger mandatory reductions in future benefit 

accruals as well as the elimination of previously non-forfeitable benefits under Internal Revenue 

Code funding rules adopted as part of the Pension Protection Act of 2006.  See 26 U.S.C. 

§§ 432(e) and (f).  Moreover, plans that fail to satisfy a special ERISA funding test are deemed 

to be in “reorganization status” and can thereby be forced to eliminate any new or increased 

benefits that that have been in the plan for less than five years.  29 U.S.C. §§ 1421-1425.  

Thus, participants and beneficiaries pay the price immediately for plan funding shortfalls 

caused by employers’ failures to pay their assessed withdrawal liability.  Ultimately, even the 

elimination or reduction of participant benefits required by the statutory provisions above may 

prove insufficient to offset the declining contribution base, however.  In that case, a plan would 

be left with insufficient assets to pay benefits as they come due, which would cause the plan to 

be deemed “insolvent.”  29 U.S.C. § 1462(b)(1).  It is only in the event of plan insolvency that 

the Pension Benefit Guaranty Corporation (“PBGC”), the insurer of last resort, would step in to 
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provide financial assistance to the financially compromised multiemployer plan.  29 U.S.C. 

§ 1426.   

While the PBGC will guarantee the nonforfeitable benefits of participants of an insolvent 

multiemployer plan, the PBGC guaranteed level of benefits is typically substantially less than the 

benefit amount promised under the plan, thus exposing participants to yet further reduction of 

their pension benefits.  See 29 U.S.C. § 1322a (guaranteeing nonforfeitable benefits at a rate of 

100% of monthly benefit up to $11 per month per year of service plus 75% of the lesser of $33 

or the accrual rate under the plan in excess of $11).  For example, in a multiemployer plan where 

monthly pension benefits are the product of a participant’s years of service and an accrual rate of 

$56, a participant with 20 years of service would be entitled to an $1,120 monthly pension ($56 x 

20 years of service).  Under the PBGC guaranteed level of benefits, however, the participant’s 

monthly benefit would be capped at $715 per month4—a reduction of more than 36% in the 

participant’s monthly pension benefit.  Thus, as the plan’s financial condition spirals downward, 

so too does the value of a participant pension benefit.    

There is growing evidence that the PBGC may be unable to guarantee even these 

significantly reduced benefits on an ongoing basis.  As of September 30, 2010, the PBGC’s 

multiemployer program had a deficit of $1.4 billion.5 ANN. EXPOSURE REP. at 11.  The PBGC 

relies primarily on premiums payments (and any interest thereon) from multiemployer plans for 

                                                 
4 This guaranteed benefit calculation is based on the formula set forth in 29 U.S.C. 

§ 1322A(c)(1)(A) so the participant receives 100% of the first $11 of the $56 accrual rate (or 
$11) and 75% of the next $33 (or $24.75), for a total maximum benefit accrual rate of $35.75.    

5 The PBGC maintains two insurance programs, one for single employer plans and 
another for multiemployer plans.  As of September 30, 2010, the single employer program had a 
deficit of $21.6 billion.  2010 PBGC ANN. EXPOSURE REP. 7 (2011).  According to a statement 
issue by PBGC Director Joshua Gotbaum, the multiemployer plan program deficit doubled from 
$1.4 billion to $2.8 billion by the end of the agency’s 2011 fiscal year.  PBGC News Division 
Release (Nov. 15, 2011), at http://www.pbgc.gov/news/press/releases/pr12-04.html.  
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funding.  Id.  Over the next decade, the PBGC multiemployer program expects to collect less 

than $1 billion in premium payments.  Id. at 5.  Over the same period, the PBGC multiemployer 

program anticipates assuming responsibility for the payment of $17.1 billion new benefit claims, 

though the cost of such claims could be as high as $31.4 billion.  Id. at 10.  As a result of the 

disparity between income from premium payments and expenses attributable to benefit claims, 

the PBGC multiemployer program’s operating deficit is expected to exceed $9.4 billion by the 

year 2020.  Id. at 4.  Moreover, due in large part to the financial deterioration of two large 

multiemployer plans, there is now nearly a 30% chance the PBGC multiemployer plan program 

will be insolvent by 2030.  Id. at 1.      

 In light of the agency’s own precarious financial situation the PBGC’s role as backstop to 

the downward spiral of employer contributions to multiemployer plans is very limited and 

increasingly uncertain, and the cost borne by plan participants in terms of reductions to the 

expected amount of their benefits is very high.  That means that ultimately it is the participants 

and their beneficiaries who will lose out if employers are permitted to exploit the bankruptcy 

court’s procedures in this fashion.  That was precisely the goal that Congress sought to avoid 

with the adoption of ERISA and MPPAA. 

IV. CONCLUSION 

The NCCMP offers this amicus curiae brief in an effort to give the Court a “big picture” 

view of the potential consequences of permitting Debtors to exit the pension plans and have their 

withdrawal liability treated as a general unsecured claim on which the plans will be entitled to 

pennies on the dollar if anything.  The NCCMP believes that the Debtors’ motion should be 

denied in the national interest of securing multiemployer plans. 
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Respectfully submitted,   

Dated:  February 17, 2012    
            

John R. Harney  
Gregory F. Moore 
Dinah S. Leventhal  
O’DONOGHUE & O’DONOGHUE LLP 
4748 Wisconsin Avenue, N.W. 
Washington, D.C. 20015 
(202) 362-0041 (Telephone) 
(202) 362-2640 (Facsimile) 
 
-and- 
 
By:  /s/ Sharon L. Levine   
Sharon L. Levine 
Philip J. Gross 
LOWENSTEIN SANDLER PC 
1251 Avenue of the Americas, 18th Floor 
New York, New York 10020 
(212) 262-6700 (Telephone) 
(212) 262-7402 (Facsimile) 

Attorneys for National Coordinating 

Committee for Multiemployer Plans 
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PBGC PENSION INSURANCE SYSTEM PROJECTIONS 

Every year PBGC provides an actuarial evaluation of its expected operations and financial status.  This 
report contains estimates and projections for both the single-employer and multiemployer programs over the 
next decade, including future position projections that offer a glimpse into subsequent decades. 

To project long-term exposure, PBGC uses two systems: the Single-Employer Pension Insurance 
Modeling System (SE-PIMS), and the Multiemployer Pension Insurance Modeling System (ME-PIMS).  Each 
relies on running many simulations to derive a range of projected outcomes.  The details of these models and 
how the simulations were run can be found in Appendix 1: Methodology, beginning on page 14. 

The results of the ME-PIMS simulations, summarized on page 4, deserve particular attention.  Due to the 
deterioration in two large multiemployer plans, the projections show a 6.2 percent chance that the 
multiemployer program will be insolvent by 2020, and a 29.2 percent chance that it will be insolvent by 2030.1 

These results will be discussed in further depth throughout this report. 

Recognizing the wide range of possible outcomes.  Since these projections cover many years and 
there is obviously considerable uncertainty about even the near future, we show a wide range of possible 
outcomes.  Throughout this report, we present the mean (average) results that SE-PIMS and ME-PIMS 
projected for some key outcomes for the period FY 2011-2020.   

To give a sense of the potential variation and the factors that generate it, we also show a ‘high’ value (at 
the eighty-fifth percentile) and a ‘low’ value (at the fifteenth percentile). This range represents the bulk of our 
projected outcomes in each case.2 

Almost a third of our projected results lie above or below the range displayed. For example, while the set 
of all single-employer results includes financial positions from a surplus of $55 billion to a deficit of $157 
billion, the difference between the ‘high’ and ‘low’ values displayed ranges from a $4.0 billion surplus to a 
$52.5 billion deficit, significantly less than the full range. These “tail” results may also be important, so we 
present the full distributions of projected financial positions for both programs beginning on pages 8 and 11, 
respectively. We also compare them with 2009’s 10-year projections, to offer insight into how our risks have 
changed over the last year. 

Summary of Projections 

The traditional financial exposure presentation combines all of PBGC’s future claims, premiums, 
investment returns, etc., into a single net financial position.  That net surplus or deficit is the result of each of 
these components.  Projections for the amounts that companies will pay to PBGC in premiums, that PBGC 
may gain or lose through investments, and that PBGC will pay (and will still owe by 2020) for people with 

                                                           

 

1   Both SE-PIMS and ME-PIMS can simulate up to 20 years into the future, but they do not model longer-term sources of 
uncertainty affecting the structure of the pension system, such as factors affecting employers’ decisions on whether to sponsor 
defined benefit pensions. These factors become increasingly important over longer-term horizons. 

2  Some of the outcomes that we describe are year-by-year results, such as investment income in each year. In these cases there is 
generally a fairly constant amount of variation every year. For other categories, such as the net position of the single-employer 
program, each year affects the next, so there is a cumulative effect, yielding more uncertain results with each passing year. (This 
cumulative effect does not apply to the multiemployer program’s position, where the program’s few assets are a fraction of the 
value of impending claims. There is a very wide range of results every year, but the range does not grow larger over time as it 
does for the single-employer program.) 
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failed pension plans, are important factors in each projected position.  Each of them varies considerably, and 
as a result the net financial position varies as well. 

In this summary section, we describe the range of projected net financial positions and some of their 
important component factors.  In later sections, we show the ranges for the components in greater depth. 

Single-Employer.  The chart below shows our actual net financial position from FY 2000 - 2010, and 
the range of projections for the next 10 years.  The average, or mean, projection appears as a large dot.  The 
dotted vertical bars show the range of results between the fifteenth and eighty-fifth percentiles. Since every 
year’s position affects the next year’s, the uncertainty of our financial position grows every year through 2020, 
as reflected in the progressively longer vertical bars: 

 

 

Because PBGC’s obligations are paid out over the lives of people receiving pensions, a deficit means we 
will have less money than we will need, over a period of decades. Without changes, at some point a program 
in a deficit position will run out of money. It will have paid out all its assets and still owe benefits. However, 
that point still appears to be many years in the future for PBGC’s single-employer program. 

Out of 5,000 simulations, none project that PBGC’s single-employer program will run out of money 
within the next 10 years.  A slight majority result in improved or unchanged positions. But because some 
simulations result in very large deficits for the program, the average (mean) outcome is a decline in the 
program’s position.  

Of the factors that affect the projected net position, the most significant are new claims from terminated 
plans and investment income. Premiums are a smaller but still significant factor. The amount we pay in 
benefits each year affects what we owe and what we have on hand equally. 

As shown in the chart on the following page, investment income varies a great deal every year, but the 
amount of variation does not grow cumulatively, because each year’s projection is only for that year’s 
investment income (not the accumulated total of all our investment gains and losses). So, the vertical bars in 
the chart remain similar in size. For 2011, that pool of projected results ranges from an $11.0 billion gain to a 
$1.4 billion loss. 

One important fact to note is that our projections do not assume that plans are terminated voluntarily by 
healthy companies, only by companies in distress. In fact, some healthy companies do close their pension 
plans by purchasing annuities and undertaking a standard termination. In these cases, PBGC’s obligations are 
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not affected, but those companies cease paying premiums. We are analyzing the effect of these actions and 
will attempt to incorporate them in future reports. 

 

Projected new net claims (below) represent the amount of money we owe for people’s benefits because 
their plans fail during the 10-year projection period, less the assets we recover from failed plans and the 
companies that sponsor them. Since PBGC takes over the assets of plans that fail, new claims result in both 
new assets and new liabilities in our financial position. But since PBGC would not take them over in the first 
place if they could pay all benefits due, they add more to what we owe than to what we can pay.  

Like our investment income projections, the projections displayed for new net claims are for each year’s 
results, so there is no cumulative effect in the amount the data vary. In fact, due to new funding rules, 
variation in new net claims is projected to decrease year by year. 

To model future new claims, SE-PIMS starts with present economic conditions and information we have 
on how well-funded plans are. Then every year, the model projects many scenarios with different random 
annual fluctuations to factors affecting plans’ funding and sponsors’ financial health, within certain bounds. 
(See Appendix 1: Methodology.) 
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Multiemployer.  The chart immediately below shows the chance of Multiemployer insolvency over a 20-
year projection period. The chart at the bottom of the page shows the multiemployer program’s actual 
financial position from FY 2000 - 2010, and the range of projections for the next 10 years. 

 

In 2009 we presented the first results from the new ME-PIMS, showing a sobering risk picture for the 
program. This year, we ran simulations for a 20-year horizon. Our multiemployer program ran out of money 
in 29.2 percent of simulations, due in large part to the deterioration in two large plans. PBGC’s multiemployer 
insurance program became insolvent in 6.2 percent of simulations within the shorter 2011-2020 projection 
period. However, the average outcome was nevertheless a $9.4 billion long-term deficit. 

 

The 10-year projections of the multiemployer program nearly all result in declines. The average 
position among the 2020 outcomes is a very notable decline. These outcomes result mostly from the 
significant deterioration in two large plans. Deterioration in other plans is also possible. The deterioration in a 
single year is due to the chances that a very large plan will move from a “reasonably possible” claim to a 
“probable” claim, at which point the plan is recorded for financial statement purposes, or “booked.” Due to 
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the multiemployer program’s design, there is often a long time lag between the booking of a multiemployer 
plan and the plan’s actual insolvency. 

Other drivers are dwarfed by the new claims impact. For example, all ME premiums over the next decade 
are projected to total less than $1 billion. Since multiemployer plans spend all their money before PBGC steps 
in, there is no other significant funding stream.  Multiemployer program assets vary by only $2.0 billion, or 
about 1/13 the amount that projected claims vary in the range displayed. (The projected value of new claims 
by 2020 varies by $25.6 billion among the ME-PIMS projections shown.) 

 

Sources of Uncertainty: Single-Employer Program 

The uncertainty in the future of our single-employer program arises from uncertainty about which plans 
will fail, about how much we will have to pay people as a result of these failures, and about how much we will 
still owe people by 2020 (in benefits that will not yet have been paid within the 10-year projection period.) 

Which plans will fail? 

The primary driver of our projections is the health of those companies that have pension plans 
and the underfunding of those plans. If many companies with large, underfunded pension plans enter 
bankruptcy and are permitted to terminate their underfunded plans, creating new claims against PBGC, then 
the amount we pay in benefits through 2020 will also increase, as will future obligations. These new claims 
will also be reflected in our projected net position. 

How much will we have to pay people? 

Benefit payments and new claims.  “Benefit Payments” for a given year means the amount we pay 
during that year to retirees, regardless of when their plans failed. “New Claims,” on the other hand, represents 
the total costs to PBGC of plans that fail in a given year. A “New Claim” is for all the money PBGC will have 
to pay for a given failed plan — not just for the year it fails or for the 10-year projection period, but until all 
the people covered by the plan stop getting benefits. 

The table below shows a range of projections for new claims and benefit payments for the next 10 years. 
The table shows the average (mean) and the “high” and “low” values among seventy percent of outcomes.3 

 “Low” 

  (15th 

percentile) 

Mean “High” 

(85th percentile)   

Benefit Payments 2011-20 $57 $69  $79 

Projected New Claims, Net 2011-20 $10 $25 $40 

Billions of dollars 

                                                           

 

3  In the tables, “high” and “low” projections for different measurements — such as “Benefit Payments” or “New Claims” — 
simply order all results through that lens. So, amounts within a single column cannot be combined. Where there are relationships 
among the values presented, we note them in the text that accompanies the tables. 
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The uncertainty around new claims is greater than that around payments. Since benefit payments include 
continuing payments to people whose plans have already failed, many of the payments that will be due are 
already known, decreasing the uncertainty in the amount we will have to pay over the next 10 years. 
Furthermore, while our projected benefit payments are only for the 10-year projection period, our projected 
new claims include obligations far into the future. Under the model, the median value for new claims over the 
next 10 years is about $21.3 billion. This is not the same as the average (mean). Half of the simulations show 
a 10-year total of claims above $21.3 billion and half below. The average (mean) level of claims is higher, 
about $25.0 billion over the next 10 years. The mean is higher than the median because there is a chance 
under some simulations that claims could reach very high levels. 

 

How much will we still owe in 2020? 

Interest rates affect how we calculate obligations. The single-employer program’s expenses are mainly 
benefit payments to the retirees who depend on us. At any given point in time, we use an interest rate to 
calculate how much money we need to have now, to support payment of people’s benefits in the future. 
Changes in this interest rate have a big effect on these calculations. (See Appendix 1: Methodology.) But while 
the rate accounts for a great deal of what we project we will owe people, it is not in our direct control. 

All told, within the seventy percent of outcomes presented, the SE program’s projected liabilities in 2020 
vary by $72 billion. 

 

 “High” 

 (85th percentile)  

Mean “Low” 

(15th percentile)  

Projected PBGC SE Liabilities in 2020 $134 $98 $62 

Billions of dollars 

 

What investment returns will PBGC realize to help make future payments? 

PBGC’s assets in hand can grow various ways: assets inherited from failed plans, recoveries in bankruptcy 
from sponsors abandoning their pension promises, premiums, and investment income. Of these, investment 
returns are a significant determinant of how much we can expect PBGC’s assets to grow.  

For these projections, PIMS assumed we would invest 70 percent of assets in fixed income investments 
(such as treasuries and corporate bonds) and 30 percent of assets in equities (such as stocks).  

The table on the following page shows projections for our total base of assets in the single-employer 
program by 2020, as well as for what we will earn in investment income by 2020: 
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 “Low” 

(15th percentile) 

Mean “High” 

(85th percentile) 

Projected PBGC SE Assets in 2020 $52 $75 $99 

PBGC SE Investment Returns 2011-20 $20 $44 $68 

 Billions of dollars 

Within the results shown in the table, there is a $48 billion range projected in the investment return that 
we will realize and a $47 billion range in the total amount of PBGC’s projected assets, illustrating just how 
dependent our asset growth is on our investment returns. 

New claims also accompany increased assets because when plans fail, we inherit their assets as well as 
their future responsibilities. So the same events add to the money PBGC has on hand, but add more to the 
amount we owe.  In many scenarios with rising assets, the new claims discussed on page 6 also increase. 

One other factor that helps offset the amount we owe is the amount of premiums we collect. Under the 
current structure, the amount we will collect in single-employer premiums is shown in the table below: 

 “Low” 

 (15th percentile) 

Mean “High” 

 (85th 

percentile) 

PBGC SE Premiums 2011-20 $13 $15 $18 

 Billions of dollars 

Since premiums have been set by Congress, at rates that do not cover PBGC’s likely obligations, the 
premiums we collect are far outstripped by obligations. 

 

Projected financial position, single-employer program 

SE-PIMS projects PBGC’s potential financial position by combining simulated claims (including what we 
recover from failed plans and their sponsors to help fund their pension promises) with simulated premiums, 
investment returns, and other factors, including how much we already have on hand at the beginning of the 
simulation (that is, our 2010 financial position).  

The financial position of the single-employer program as of September 30, 2010, was a deficit of $21.6 
billion.  In a slight majority of simulations, the 2010 projections show an improvement; the median projected 
position in 2020 is a $21.3 billion deficit.  This means that half of the simulations show either a smaller deficit 
than $21.3 billion, or a surplus, and half of the simulations show a larger deficit. But the average (mean) 
outcome in 2020 is a $24.2 billion deficit, because in some simulations the deficit reaches very high levels. 
The table on the following page shows the average (mean) position, along with the values at the fifteenth and 
eighty-fifth percentiles. 
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 “Low” 

(15th percentile)  

Mean “High” 

(85th percentile)  

Projected 2020 SE Financial Position $(53) $(24) $4  

 Billions of dollars 

 

Full distribution of results, by financial position. The following graph shows the full range of 
outcomes that SE-PIMS projects for our single-employer financial position over the next 10 years.  It shows 
the number of simulations with the position below certain values. The higher the curve climbs, the more 
simulations fall at that point in the distribution. The further to the right any point on the curve is, the better 
the financial position associated with that point.  

 

Simply put, the further to the right the graph’s “hump” is, the more scenarios have positive outcomes, 
and the less spread-out the graph is side-to-side, the more the simulations agree on outcomes. 

Vertical lines on the graph show the outcomes at the fifteenth and eighty-fifth percentiles, and the mean 
(or “average”) outcome. The median (as mentioned above) is a $21.3 billion deficit in 2020. (Half the 
simulations show a higher deficit, and half show a lower one or a surplus.) 

Comparison with 2009 outcomes, by financial position. By comparing this year’s projections for 
2020 with last year’s projections for 2019, we can shed light on what risks have changed. 

The graph below compares last year’s projections of PBGC’s 2019 financial position with this year’s 
projections of the 2020 financial position. The hump has moved to the right, and has become steeper. That is, 
results are more positive and less varied. The average (mean) projected position has improved by $4.9 billion. 
The median in the 2020 projection improved by $4.4 billion over the 2019 projection, from a deficit of $25.7 
billion to a deficit of $21.3 billion. 

 

!  

"  

#  

$  

%  

&  

'  

(  

)  

*!& *!$ *!" *!  *( *& *$ *"  " $ & 

+
,
-
.
/
01
2
31
4
5-

,
67
85
2
9
4

:2
,
81
2
31
%
; 
 
 
<

=56652941231>2667041:?0/4/981@76,/<

A=BCD41A28/985761" " 1EF1G5979H5761A24585294

15th percentile 
= $(52.5)

Mean = $(24.2)
Median = $(21.3)

85th percentile 
= $4.0

12-22052-rdd    Doc 348    Filed 02/17/12    Entered 02/17/12 11:17:49    Main Document  
    Pg 37 of 52



 

Pension Benefit Guaranty Corporation 9 FY 2010  | Annual Exposure Report  

 

The change in the projected deficit is primarily due to improvements in financial market conditions that, 
for many plan sponsors, have resulted in improved capacities to fund and maintain their plans. This year’s 
average (mean) projected financial position for 2020 is significantly improved over last year’s projection, 
because last year’s distribution included a greater number of severe deficits and fewer scenarios of significant 
surpluses. Overall, 18.8 percent of the simulations we ran for 2020 show a surplus or a “break even” scenario, 
with 81.2 percent resulting in deficits. Among the 2019 simulations reported last year, 14.5 percent resulted in 
a surplus or no change, and 85.5 percent resulted in deficits. 

 

Potential for exhaustion of PBGC funds.   In our financial statements, we report our financial position 
by comparing future benefit obligations (which span many decades into the future) and other liabilities with 
the assets presently held. Those statements do not consider future premiums or future claims. A stakeholder 
reading those financial statements alone could wonder how to evaluate the possibility of PBGC running out 
of funds.   

The random scenarios simulated in SE-PIMS, by contrast, incorporate PBGC’s existing assets and 
obligations and also: 

Future premium income (assuming current levels); 

Future PBGC claims, which increase PBGC’s benefit obligations but also include assets 
recovered from the terminated plans and from their sponsors; and 

Future investment income and/or losses on PBGC assets, based on PBGC’s investment policy 
and allocations. 

In the 5,000 scenarios simulated in SE-PIMS, there are none in which PBGC assets are completely exhausted 
within the 10-year projection horizon.   
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current 

projection

last year's 

projection

Mean (24.2)$    (29.1)$    

Median (21.3)$    (25.0)$    

Std. Dev. 28.7$     30.4$     

5% (75.5)$    (84.7)$    

10% (61.2)$    (70.0)$    

25% (41.0)$    (46.6)$    

75% (5.3)$      (9.0)$      

90% 9.9$       6.0$       

95% 18.8$     14.0$     

Probability of any 

surplus in 2020 / 

2019 18.8% 14.5%
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Multiemployer Program 

A multiemployer plan is a collectively bargained plan that is maintained by two or more unrelated 
companies. There are more than 10.4 million individuals covered by about 1,500 insured multiemployer plans.  

By law, PBGC insures multiemployer plans very differently from how we insure single-employer plans. 
Some of the differences are: 

PBGC-insured benefit levels are lower for people in multiemployer plans than for those in 
single-employer plans. 

Multiemployer plans pay lower premiums to PBGC. 

We do not take over troubled multiemployer plans and do not act at all until a plan becomes 
completely insolvent. Then PBGC funds its continued operations4. So we do not take over assets 
from failed multiemployer plans. 

Almost all the uncertainty in the multiemployer system is concentrated in the possibility of new claims.  

 

How many multiemployer plans will fail? What will we owe when they do? 

The table below shows the average (mean) values that ME-PIMS projected for new claims and financial 
position for PBGC’s multiemployer program in 2020. Alongside those values, the table displays the “low” 
and “high” values at the fifteenth and eighty-fifth percentiles. Higher new claims mean greater financial losses 
to PBGC, so we have reversed the order of the columns for the second row of projections, to better show 
the relationship between high new claims and a deterioration of our financial position. In this table, we set off 
new PBGC’s net claims with parentheses to clarify their relationship to our net position. 

 

 ”Low” 

 (15th percentile)  

Mean ”High” 

 (85th percentile) 

(Projected New Net Claims 2011-20) $5.8 $17.1 $31.4 

 ”High” 

(85th percentile)  

Mean ”Low” 

(15th percentile)  

Projected 2020 ME Financial Position $(0.4) $(9.4) $(18.0) 

Billions of dollars 

 

Other drivers are dwarfed by the new claims impact. For example, all ME premiums over the next decade 
are projected to total less than $1 billion. Since multiemployer plans spend all their money before PBGC steps 
in, there is no other significant funding stream.  Multiemployer program assets vary by only $2.0 billion, or 
about 1/13 the amount that projected claims vary in the range displayed. (The projected value of new claims 
by 2020 varies by $25.6 billion among the ME-PIMS projections shown.) 

 

                                                           

 

4  Formally this financial help is in the form of loans.  However, with a few historical exceptions, the loans have never been repaid. 
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As stated above, we do not take over assets from failed multiemployer plans, so the only assets in the 
multiemployer program are from the premiums that we have collected (or will collect) and any interest that 
we earn on those premiums. 

Not surprisingly, given the limited sources of asset growth in the multiemployer program, the table shows 
a range of $17.6 billion for the multiemployer program’s projected financial position — with most of that 
range to the program’s detriment. 

Under ME-PIMS, the median amount of claims totaled over the next 10 years is about $15.2 billion; that 
is, half of the simulations show a 10-year total of claims above $15.2 billion and half below. The mean level of 
claims (that is, the average level of claims) is higher, about $17.1 billion over the next ten years. The mean is 
higher than the median because there is a chance under some simulations that claims could reach very high 
levels. For example, under the model there is a 10 percent chance that claims could exceed $32.7 billion over 
the 10-year period.  

 

Actual payments within the next decade are much less than new claims. 

In addition to claims, ME-PIMS simulates assistance payments from PBGC to ME plans to pay people’s 
benefits and maintain the plans. The table below shows the average (mean) and high and low values for such 
payments among simulations between the fifteenth and eighty-fifth percentiles, for the 10-year period ending 
in 2020. 

 

 Low 

(15th percentile) 

Mean High 

(85th percentile) 

(Financial Assistance Payments 2011-20) $0.4 $1.2  $2.0 

Billions of dollars 

Financial assistance payments vary within this range by a factor of five, with a “high” benefit payment 
figure of $2.0 billion within the range shown.  

However, since PBGC delays helping multiemployer plans until after plans spend all their money, most of 
what we will pay for a new claim does not show up in financial assistance from 2011-2020, but in the 
multiemployer program’s financial position at the end of the period. Since the financial position projection 
shows money still owed in 2020, it captures deterioration at which the “financial assistance” flow only hints.   

 

Projected financial position, multiemployer program 

The vast majority of our projections show a much worse position over the next ten years. As of 
September 30, 2010, the multiemployer program had a deficit of $1.4 billion.  The average (mean) projected 
result for 2020 is a $9.4 billion deficit, and the median position outcome in 2020 is a $5.4 billion deficit. (Half 
of the simulations show either a smaller deficit than $5.4 billion or a surplus, and half of the simulations show 
a larger deficit.)  

This is a substantial change even from last year’s projections.  The most important reason for this 
deterioration is the reported deterioration in major multiemployer plans.  A smaller factor is the Pension 
Relief Act of 2010, which relaxed funding requirements and therefore increases PBGC’s exposure. 

Since the multiemployer program’s premiums are very low and the program has few assets, the primary 
driver of the net position is failed plans and new claims. 
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ME-PIMS projects PBGC’s potential financial position by combining simulated claims with simulated 
premiums, expenses, and investment returns.   

But unlike the relationships among the flows and positions in SE-PIMS, those in ME-PIMS leave little 
room for asset to grow, due to the design of the multiemployer program. In the multiemployer program, 
assets can only grow through the collection of premiums and interest on any money on hand. 

On the other hand, ME-PIMS projects that PBGC’s multiemployer obligations, in the form of new 
claims by 2020, will grow considerably.  

The following graph illustrates the wide range of outcomes that are possible for PBGC’s multiemployer 
program over the next 10 years. The median result is a $5.4 billion deficit in 2020. Since most of the 
distribution is to the left of 0 on the graph, it is clear at a glance that most projections show deficits, with 
many showing very severe deficits. 

 

 

Comparison with 2009 by financial position. The deterioration of the program’s financial position can 
be seen at a glance in the graph on the following page. Whereas the previous year’s projections featured a 
cluster of values with a peak relatively close to the zero, or “break-even” position, and relatively few other 
outcomes, the 2010 results return many worse outcomes (to the left of break-even). The number of results 
close to break-even has declined dramatically. 
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15th percentile  = $(18.0)

Mean = $(9.4)

Median =  $(5.4)

85th percentile  = $(0.4)
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The decline is largely due to the booking of two large plans, as reflected in note 9 of PBGC’s 2010 
financial statements. The “starting point” for ME-PIMS is the current exposure shown there. PBGC’s 
exposure as reported in Note 9 went from $326 million in 2009 to $20 billion in 2010, illustrating the 
sensitivity of the multiemployer insurance program to the possible failure of a small number of very  
large plans. 
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Appendix 1: Methodology 

Our long-term exposure projections, presented here, are different from the exposure we report in our 
financial statements. There, we classify some plans as “probable terminations,” and record them as losses 
on our financial statements. We describe others as “reasonably possible” to terminate, and disclose our 
estimated exposure due to them in Section VII, “Single-Employer and Multiemployer Program Exposure” 
— but do not book them as losses. These estimates are based on plans that PBGC insures and considers 
likely to terminate, compared with all the plans that PBGC insures (the universe modeled in SE-PIMS  
and ME-PIMS). 

ME-PIMS and SE-PIMS both project long-term exposure by running many simulations, each modeling 
year-by-year changes over 10 years. Each simulation starts with known facts about the economy, the world of 
insured plans, and PBGC’s financial position. Then the program introduces random year-by-year changes 
(within certain bounds) to model economic fluctuations, producing new outcomes a year at a time. Within a 
scenario, one year’s outcomes form the next year’s starting-point, and so on. The models recognize that all 
single-employer plan sponsors have some chance of bankruptcy, that all multiemployer plans have some 
chance of insolvency, and that these probabilities change over time. 

Neither the single-employer nor the multiemployer Pension Insurance Modeling Systems are predictive 
models. SE-PIMS does not attempt to anticipate companies’ behavioral responses to changed circumstances. 
Although ME-PIMS mathematically models the likelihood of mass withdrawal from a given plan, it does not 
attempt to anticipate behavioral responses by individual employers. 

Throughout this report, we express all future outcomes in present value terms (i.e., discounted back to 
2010).  Each scenario’s outcomes are discounted based on the 30-year Treasury bond yields projected for that 
scenario, regardless of whether the underlying simulated cash flows are generated from holdings of equities, 
high-yield bonds, corporate bonds, or U.S. Treasury bonds. 

In our projections of net position, one important factor is the determination of the amount of money we 
owe in today’s dollars. Changes in interest rates have a big effect on this calculation — the higher the interest 
rate by which we calculate what we owe, the lower the present value of the obligations (liabilities) reported on 
our balance sheet. PBGC uses a consistent methodology to set these rates. SE-PIMS and ME-PIMS model 
uncertainty in future changes to these interest rates. 

 

 SE-PIMS  

 No single underfunding number or range of numbers is sufficient to evaluate PBGC’s exposure and 
expected claims over the next 10 years. Claims are sensitive to changes in interest rates and stock returns, 
overall economic conditions, contributions, changes in benefits, the performance of some particular 
industries, and bankruptcies. Large claims from a small number of terminations characterize the 
Corporation’s historical claims experience and are likely to affect PBGC’s potential future claims experience 
as well.   

SE-PIMS starts with data on PBGC’s single-employer position (a $21.6 billion deficit in the case of FY 
2010) and data on the funded status of approximately 450 plans that are weighted to represent the universe of 
PBGC-covered plans. The model produces results under 5,000 different simulations. The probability of any 
particular outcome is determined by dividing the number of simulations with that outcome by 5,000. The 
model uses current funding rules. 

PBGC’s expected claims under the single-employer program depend on two factors: the amount of 
underfunding in the pension plans that PBGC insures (i.e., exposure) and the likelihood that corporate 
sponsors of these underfunded plans will encounter financial distress that results in bankruptcy and plan 
termination (i.e., the probability of claims).  

12-22052-rdd    Doc 348    Filed 02/17/12    Entered 02/17/12 11:17:49    Main Document  
    Pg 43 of 52



 

Pension Benefit Guaranty Corporation 15 FY 2010  | Annual Exposure Report  

 

Over the near term, expected claims result from underfunding in plans sponsored by financially weak 
firms. The financial health of a plan sponsor is reflected in factors such as whether the firm has a below-
investment-grade bond rating. The amount of underfunding for plans of these financially weak companies is 
estimated based on available data, including the annual filings that certain companies with underfunded plans 
are required to make to PBGC under Section 4010 of ERISA. 

 

A Summary of SE-PIMS 

The analysis of PBGC’s projected financial position was performed using PBGC’s Single-Employer Pension Insurance Modeling System. SE-
PIMS has a detailed database of about 450 actual plans, sponsored by about 330 firms, which represent about half of PBGC’s insurance exposure in 
the single-employer defined benefit system measured from the 2008 Form 5500 filings (the most recent year of complete Form 5500 filing data). The 
database includes the plan demographics, plan benefit structure, asset values, liabilities, and actuarial assumptions. It also includes key financial 
information about the employer sponsoring the plan.  

The SE-PIMS database contains pension plan information from Schedule SB of the Form 5500 (Annual Return/Report of Employee Benefit 
Plan), generally from the 2008 plan year. In addition, more recent data available from ERISA Section 4010 filings is used for certain large underfunded 
plans.  

SE-PIMS simulates contributions, premiums, and underfunding for these plans using the minimum funding and premium rules as required by 
the PPA, and then extrapolates the results to the universe of single-employer plans. Recent changes to funding rules (the Pension Relief Act of 2010) 
are reflected in the modeling. SE-PIMS also uses the employer’s financial information as the starting point for assigning probabilities of bankruptcy, 
from which it projects losses to the insurance program.  

The SE-PIMS model is not predictive. That is, it is not intended to provide a single best estimate of future events. When used in a stochastic 
(random) mode, SE-PIMS provides a range of possible future outcomes and quantifies the likelihood of these outcomes. 

General Assumptions: Projections of claims against the insurance program are made stochastically. Claims against the pension insurance program are 

modeled by simulating the occurrence of bankruptcy for plan sponsors. The model reflects the historical relationship between the probability of 

bankruptcy and the firms’ financial health variables (equity-to-debt ratio, cash flow, firm equity, and employment). For each period, the model assigns a 

random change in each of these variables to each firm correlated with changes in the economy. The simulated financial health variables determine the 

probability of bankruptcy for that year.  

The model assumes, with the exception noted below regarding variable-rate premiums, that all plan sponsors contribute the minimum amount each 

year. The model runs 500 economic scenarios (varying interest rates and equity returns), with each plan’s sponsor being “cycled” through each 

economic scenario 10 times (with varying financial health experiences, bankruptcy probabilities, etc.) for a total of 5,000 different simulations. SE-

PIMS then extrapolates the results of these simulations to the universe of insured single-employer plans.  

All of the following variables are stochastically projected:  

• Interest rates, stock returns, and related variables (e.g., inflation, wage growth, and multiplier increases in flat dollar plans
5
 
 
are determined by 

interest rates in SE-PIMS).  

• Sponsor financial health variables (equity-to-debt ratio, cash flow, firm equity, and employment).  

• Asset returns. At the beginning of each scenario, each plan’s asset allocation is randomly selected from a pool of allocations that reflects historic 
differences across plans in investment strategies. Each plan’s asset return also has a stochastic element that is uncorrelated with the simulated 
market rates and is uncorrelated across plans.  

• Plan demographics. The number of active participants for a plan varies with its sponsor’s total employment level. Age and service also vary over 
time due to retirement and hiring assumptions. The numbers, ages, and benefits of retired and terminated vested participants vary depending on 
mortality, separation, and retirement assumptions.  

• Probability of bankruptcy. Sponsors are subjected to an annual stochastic chance of bankruptcy. A plan presents a loss to participants and/or the 
pension insurance program if its sponsor is simulated to experience bankruptcy and the plan is less than 80 percent funded for termination 
liability. Losses to the insurance program are calculated by averaging the losses in all simulations across all scenarios. 

Two of the most important variables in the stochastic simulations are stock returns and interest rates. Stock returns are independent from one period 

to the next. To determine a simulated sequence of stock returns, the model randomly draws returns from a distribution that reflects historical 

                                                           

 

5  In a flat-dollar plan, the pension benefit is determined by multiplying a fixed amount by the participant's years of service. In a 
salary-related plan, the benefit is determined by multiplying a percentage of the participant's salary by the years of service.  
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experience going back to 1926. Unlike stock returns, interest rates are correlated over time. With the model, the Treasury yield for a given period is 

expected to be equal to the yield for the prior period, plus or minus some random amount. The random draws affecting the bond yields and stock 

returns are correlated according to an historical estimate. Stock returns are more likely to be high when the Treasury yield is falling and vice versa.  

Credit spreads on investment-grade corporate bonds are modeled to regress toward their historic mean values. 

Mortality 

• For purposes of projecting plan population — the RP2000 mortality table projected to the valuation year. 6  

• For determining the amount of underfunding at termination — 94 GAM set forward one year and projected to valuation year plus 10. 

• For determining funding targets (liabilities — the RP2000 table projected with scale AA to the year of valuation plus 10.  

Contribution Level/Credit Balances  

The credit balance at the end of the 2008 plan year was derived by reflecting available information on actual contributions made through 2008. From 

there, the credit balance was increased each year by the valuation interest rate and decreased by the amount assumed to be used to satisfy the minimum 

funding requirement. For purposes of modeling future claims in SE-PIMS, it is assumed that employers will contribute the minimum required amount 

each year and that any credit balance remaining when the new rules take effect will be used to the maximum extent permitted until the balance is 

completely depleted.  

Benefit Improvements  

For flat-dollar plans, benefit multipliers are assumed to increase annually by the rate of inflation and productivity growth. For salary-related plans, 

the benefit formula is assumed to remain constant, but annual salary increases are reflected based on the rate of inflation, productivity growth, and a 

factor measuring merit and/or seniority.  

Benefit Restrictions Under the PPA  

Accrual restriction: Plans with funded percentages below 60 percent must cease benefit accruals. PIMS reflects this rule, and assumes that once a 

plan is frozen, it will remain frozen, even if the percentage increases above 60 percent at some future time.  

The PPA requires that when determining funding percentages for triggering benefit restrictions, assets are reduced by credit balances. The PPA also 

provides that sponsors have the option of declassifying credit balance assets at any time. By declassifying a credit balance, a sponsor may be able to 

raise the funded percentage to the level needed to avoid a benefit restriction. For modeling purposes, it is assumed that sponsors will choose to 

declassify credit balances to the extent necessary to avoid the benefit freeze restriction.  

Benefit improvement restriction: As noted earlier, SE-PIMS assumes that salary-related plans will not increase benefits and that hourly plans will 

increase benefits to reflect the rate of inflation plus productivity growth. But, under the PPA, benefit increases that do not exceed the average wage 

increase of affected employees are not subject to the benefit improvement restriction. Therefore, this provision was assumed to have no effect.  

Variable-Rate Premiums  

PBGC’s experience has been that many companies make plan contributions in excess of the minimum, in part to avoid or reduce their variable-rate 

premium payments. Virtually all of these companies have been at a low risk of bankruptcy and their plans have not accounted for a material portion of 

PBGC’s claims. In contrast, the relatively small number of plans that result in claims are sponsored by companies that historically have not made 

contributions above the required minimum. Accordingly, variable-rate premium projections are modeled assuming aggregate contribution levels above 

the minimum levels, with an adjustment for additional future aggregate contributions that is based on PBGC’s historical premium experience.  

PBGC’s Assets  

Projected returns are based on analysis of historical returns, return volatilities and correlations between the different asset class returns.  

                                                           

 

6  Setting a mortality table forward one year means that the table’s life expectancy for someone who is X+1 years old is used to represent 
the life expectancy of someone who is X years old. For example, for this purpose, the life expectancy of a 65-year-old is what the table 
would assign to a 64-year-old. “Projecting” a mortality table means reducing mortality rates each year to reflect anticipated 
improvements in longevity.  
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Discounting Future Contributions/Claims  

For calculations involving discounting future amounts, the discount rate used is the 30-year Treasury rate assumed to be in effect for the particular 

year and economic scenario.  

(For additional information on SE-PIMS and the assumptions used in running the model, see PBGC’s 
Pension Insurance Data Book 1998, pages 10-17, which also can be viewed on PBGC’s website at 
www.pbgc.gov/publications/databook/databk98.pdf.) 

 

ME-PIMS 

Each year, PBGC analyzes insured multiemployer plans to identify those plans that might become claims 
on the insurance program. In general, if a terminated plan’s assets are less than the present value of its 
liabilities, PBGC considers the plan a probable risk of requiring financial assistance in the future, as recorded 
in our financial statements. 

The primary driver for large losses to the multiemployer program is mass withdrawal of all sponsors from 
a given plan (these are captured in projected new claims). ME-PIMS mathematically models the likelihood of 
mass withdrawal from a given plan; it does not attempt to anticipate behavioral responses by individual 
employers. 

To project future claims against the multiemployer program that are not in the current financial 
statements, ME-PIMS mimics the same type of analysis for future years. By “booking” probable plans in each 
year of the projection, ME-PIMS mimics PBGC’s analysis of multiemployer plans in which employers 
continue to make regular contributions for covered work, to determine whether any of these ongoing plans 
are probable or possible claims on the insurance program.  

In each projection year, ME-PIMS combines measures of chronic underfunding, poor cash flow, a falling 
contribution base, and a lack of money on hand to weather temporary income losses, into one measure of 
likelihood that a plan will fail. In the projections, these plans become ME-PIMS liabilities that year.  

No single underfunding number or range of numbers is sufficient to evaluate PBGC’s exposure and 
expected claims over the next 10 years. Claims are sensitive to changes in interest rates and investment 
returns, overall economic conditions, contributions, changes in benefits, the performance of some particular 
industries, and bankruptcies. In the multiemployer program a large number of claims from the actual and 
projected insolvencies of medium-sized plans, and a small number of similar claims from large plans, have 
characterized the Corporation’s historical claims experience and are likely to affect PBGC’s potential future 
claims experience as well.  

ME-PIMS portrays future underfunding under current funding rules as a function of a variety of 
economic parameters. The model anticipates that individual plans have various probabilities of positive and 
negative experience, and that these probabilities can change significantly over time. The model also 
recognizes the uncertainty in key economic parameters (particularly interest rates and market returns). The 
model simulates the flows of claims that could develop under hundreds of combinations of economic 
parameters and extrapolations of plans’ respective historical patterns. ME-PIMS is not a predictive model and 
cannot attempt to anticipate behavioral responses by individual contributing employers in a multiemployer 
plan to changed circumstances.  

An ME plan can go through a “mass withdrawal”, which happens when all employers stop participating 
in a plan at the same time.  For each plan in each of the projection years, ME-PIMS calculates a probability of 
mass withdrawal.  The size of the plans is one factor in the calculation, as well as several ratios: assets to 
cashflow; assets to liabilities; active to inactive participants; current year to previous year contribution amount; 
and the funding-standard account balance to contributions.  As in the SE-PIMS bankruptcy model, a random 
number is drawn — the result determines whether or not a mass withdrawal happens. 
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Possible future refinements to the ME-PIMS model. Expected claims under the multiemployer 
program depend on two things. One is the amount of underfunding in the pension plans that PBGC insures 
(i.e., exposure). The other is the likelihood that a plan will fail, or become insolvent, either in the course of 
ongoing operations or following a mass withdrawal.  

A plan becomes insolvent when it does not have enough assets to pay PBGC guaranteed benefits as they 
become due.  A single-employer plan has one sponsor for which financial information is often available and 
whose financial condition can be assessed and modeled. By contrast, among multiemployer plans, even the 
identity of any individual employers that participate in particular ME plans has only recently become available. 
Others remain unknown.  So at present, ME-PIMS does not model the financial conditions of individual 
employers (or industries) in multiemployer plans. 

A Summary of ME-PIMS 

The analysis of PBGC’s projected financial position was performed using PBGC’s Multiemployer Pension Insurance Modeling System 
(ME-PIMS). ME-PIMS has a detailed database of about 170 actual plans, which represent more than half of PBGC’s insurance exposure in 
the multiemployer defined benefit system measured from the latest Form 5500 filings available. The database includes:  

plan demographics,  

plan benefit structure,  

asset values,  

liabilities, and  

actuarial assumptions.  

In addition, ME-PIMS incorporates historical data of employer contribution levels and demographic trends to assist in modeling plan 
trends.  

The ME-PIMS database contains pension plan information from Schedule MB of the Form 5500 (Annual Return/Report of Employee 
Benefit Plan), generally from the 2008 plan year.  

In addition, more recent data from any available reporting of plan status (endangered, seriously endangered, and critical), plus any 
multiemployer plans’ reports regarding Funding Improvement Plans (for Endangered Status Plans) or Rehabilitation Plans (for Critical Status 
Plans) have been incorporated into the modeling system.  

PIMS simulates contributions, premiums, and underfunding for these plans using the minimum funding and premium rules as required 
by the PPA, and then extrapolates the results to the universe of multiemployer plans. Recent changes to funding rules (e.g., the Pension Relief 
Act of 2010) are reflected in the modeling.  

ME-PIMS starts with PBGC’s multiemployer net position (a $1.44 billion deficit in the case of FY 2010) and data on the funded status of 153 
plans that are weighted to represent the universe of PBGC-covered plans that are not current or probable claims for PBGC. The model produces 
results under 500 different simulations. The probability of any particular outcome is determined by dividing the number of simulations with that 
outcome by 500.  

The nature of the multiemployer program and PBGC’s established method for recognizing claims against the program require a long time 
horizon for examining potential claims.  The near-term financial condition of one employer (or even several employers) usually does not determine the 
risk presented by a given multiemployer plan. Rather, expected claims result from underfunding in a plan that shows several indications of future 
deterioration. In ME-PIMS, these indications reflect historical patterns as well as certain future trends that arise in different scenarios under stochastic 
modeling.  

ME-PIMS’ projection of exposure to a multiemployer plan depends largely on the plan’s financial status rather than that of the sponsoring 
companies.  The amount of underfunding for each plan is based on the best available data, including annual Form 5500 filings and reports that 
multiemployer plans provide regarding their status under the funding rules (healthy, endangered, severely endangered, or critical) and the associated 
filings that detail their respective plans to work out of an adverse status.  

In the multiemployer program, PBGC recognizes probable liabilities for plans with the potential to present claims over a limited time horizon. 
Generally, claims are recognized when their financial condition is likely to deteriorate substantially within 10 years. ME-PIMS models these claims in 
future years by projecting, from each future year, a potential claim within the 10 years following that future year.  

For purposes of its financial statements, PBGC classifies the underfunding for vested benefits in other multiemployer plans as reasonably 
possible exposure, as required under generally accepted accounting principles. The reasonably possible exposure as of September 30, 2010, as disclosed 
in Note 9 of PBGC’s 2010 financial statements, is $20 billion, compared to $326 million for fiscal year 2009. This increase is due primarily to the 
addition of two large plans. 

In the multiemployer program, there is little distinction between claims due to insolvency and probable liabilities, unlike under the single 
employer program. In the single employer program, a probable liability is generated when the condition of the sponsoring employer justifies such a 
claim. In the multiemployer program, a probable liability is generated when certain plan metrics are sufficiently problematic. Given a sufficiently 
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problematic collection of plan metrics, and a cash-flow projection of insolvency, a plan is classified as probable, and is thus recognized as a PBGC 
liability.  

PBGC’s classification of claims against the multiemployer program depends both on the funded status of the plan and on several measures of 
the plan’s health. These two factors are then used in modeling cash flow requirements of the plan, to anticipate insolvency. Plan funding data (asset 
and liability amounts) for estimates were collected from Form 5500 filings for 2006, 2007, 2008, and 2009 (the most recent available for each plan). 
The Corporation adjusted this plan data from such sources as additional reporting from individual plans, and from data provided by plans or their 
service providers.   

Under the model, the median amount of claims totaled over the next 10 years is about $15.2 billion (expressed in today’s dollars); that is, half of 
the simulations show a 10-year total of claims above $15.2 billion and half below. The mean level of claims (that is, the average level of claims) is 
higher, about $17.1 billion over the next ten years. The mean is higher than the median because there is a chance under some simulations that claims 
could reach very high levels. For example, under the model there is a 10 percent chance that claims could exceed a present value of $32.7 billion over 
the 10-year period.  

ME-PIMS projects PBGC’s potential financial position by combining simulated claims with simulated premiums, expenses, PBGC’s investment 
returns, and changes in PBGC liability, that is, the present value of benefits and expenses payable pursuant to claims recognized by the PBGC.  

Because multiemployer liabilities are usually recognized by PBGC several years before a plan becomes insolvent, a plan’s financial condition can 
improve after it is first recognized, reducing PBGC’s liability for that plan (i.e., the value of its claim) by delaying its projected of insolvency and/or 
reducing the flow of assistance anticipated after insolvency. In some cases, insolvency is delayed beyond the threshold required for recognition (10 
years for ongoing plans, 20 years for plans in mass withdrawal), causing the plan to become un-booked reducing its claim value to zero. Conversely, a 
plan’s condition can deteriorate further following the initial recognition.  

ME-PIMS reflects any un-bookings as negative claims, which are taken into account in the above mean and median claim amounts (i.e., the 
above amounts represent the net value of booked over un-booked future claims). However, financial improvements that are insufficient to cause 
claims to be un-booked are not reflected in the ME-PIMS claims values. As a result, the change in net position over the projection period may fall 
short of the present value of claims over the period by more than the values of simulated premiums, expenses, and investment returns over that 
period. 

The ME-PIMS model is not predictive. As is the case with all PIMS (single or multiemployer), our analysis is not a prediction or a 
forecast but rather provides a range of possible outcomes generated by 500 random economic scenarios. It is important to analyze any PIMS 
results beyond the mean and median values. Careful attention should also be given to so-called tail results (e.g., the fifth and 95th percentile 
outcomes), as the recent financial turmoil has compelled policy makers to do. 

 

General Assumptions: Projections of claims against the insurance program are made stochastically. Claims against the pension insurance 

program are modeled by simulating the occurrence of insolvency, or mass withdrawal with insolvency anticipated within 20 years, for any 

given plan. To anticipate insolvency, the model projects future cash flows that would be experienced by a plan under various scenarios. For 

mass withdrawal, the model reflects the historical relationship among various factors (the ratio of active to inactive participants, the ratio of 

assets to benefit payments, and the period of time over which the funding standard account is available to ameliorate contribution 

requirements). For each period, the model assigns a random change in each of these variables to each plan, correlated with changes in the 

economy. The simulated financial health variables determine the probability either of insolvency or of mass withdrawal for that year.  

The model assumes that plan contributions follow plan-specific historical patterns of contribution increases, within parameters established to 

restrain unlikely patterns of increase or decrease. The model runs 500 economic scenarios (varying interest rates and equity returns). ME-

PIMS then extrapolates the results of these simulations to the universe of insured multiemployer plans.  

All of the following variables are stochastically projected:  

• Interest rates, stock returns, and related variables (e.g., inflation, wage growth, and multiplier increases in flat dollar plans are determined 
by interest rates in ME-PIMS)  

• Asset returns. At the beginning of each scenario, each plan’s asset allocation is randomly selected from a pool of allocations that reflects 
historic differences across plans in investment strategies. Each plan’s asset return also has a stochastic element that is uncorrelated with 
the simulated market rates and is uncorrelated across plans.  

• Plan demographics. The number of active participants for a plan varies with its total employment level. Age and service also vary over 
time due to retirement and hiring assumptions. The numbers, ages, and benefits of retired and terminated vested participants vary 
depending on mortality, separation, and retirement assumptions.  

• Benefit level and employer contribution increases — these vary annually during the projection period with some correlation to modeled 
economic conditions in each future year.  
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• Probability of mass withdrawal. This probability is generated using each plan’s:  

Ø ratio of active to inactive populations  

Ø ratio of assets to benefit payments and expenses  

Ø ratio of the funding standard account to the decrease in that funding standard account, and  

Ø plan size 

Two of the most important variables in the stochastic simulations are stock returns and interest rates. Stock returns are independent from 

one period to the next. To determine a simulated sequence of stock returns, the model randomly draws returns from a distribution that 

reflects historical experience going back to 1926. Unlike stock returns, interest rates are correlated over time. With the model, the Treasury 

yield for a given period is expected to be equal to the yield for the prior period, plus or minus some random amount. The random draws 

affecting the bond yields and stock returns are correlated according to an historical estimate. Stock returns are more likely to be high when 

the Treasury yield is falling and vice versa. 

Mortality  

• For purposes of projecting plan population—PIMS uses the PBGC mortality table (RP2000 set forward one year, projected with scale 
AA to the year of valuation plus 10) to project plan mortality experience for all years of the projections. 
 
Prior Law: Before the effective date of PPA 2006, there was no requirement for Funding Improvement or Rehabilitation Plans 
(“Recovery Schedules”). From the date of latest plan data through 9/30/10, PIMS subjects plans, when appropriate, to the requirement 
that they initiate a Recovery Schedule. Recovery Schedules are modeled to start at the beginning of the first bargaining cycle that 
commences after the required date under PPA (typically 2010). Bargaining cycles are assumed to be three years long, and to start, for all 
parties in a given plan, on the date of the latest Form 5500 available.  

Contribution Level/Credit Balances  

The credit balance at the end of the 2009 plan year was derived by reflecting available information on actual contributions made through 

2009. From there, the credit balance was increased each year by the valuation interest rate and decreased by the amount by which modeled 

contributions are below the minimum required. ME-PIMS modeling of employer contributions reflects that most employers make 

contributions at a level above the minimum required, though this is not always true. There is some interaction between the classic minimum 

required contribution and the contributions required in light of Recovery Schedules.  

Benefit Improvements  

For flat-dollar plans, benefit multipliers are assumed to increase annually by the rate at which they have increased over the 10 years previous 

to the year for which the 5500 provides data. Most multiemployer plans have flat-dollar formulas, though there is a trend towards formulae 

that are based on a percentage of total contributions attributable to each participant. In cases where the plan formula is not a flat-dollar 

schedule, a translation to such a formula is made and the plan is modeled as a flat-dollar plan.  

Benefit Restrictions Under the PPA  

Accrual restriction: ME-PIMS models benefit reductions that arise in Recovery Schedules under Endangered and Critical Plan statuses. 

These restrictions are modeled in ME-PIMS for Endangered and Critical Plans as appropriate under the respective rules for such plans. For 

plans that include benefit freezes in their Recovery Schedules, those freezes are modeled as continuing indefinitely.  

Benefit improvement restriction: ME-PIMS assumes that due to restrictions on benefit increases (they cannot take place in bargaining 

agreements unless contributions will immediately fund such an increase under PPA) plans will not increase benefits.  

PBGC’s Assets  

All assets in the Multiemployer Program are, by law, placed in revolving funds that are invested in US Treasury securities. Asset returns in 

ME-PIMS are bound by the modeling of US Treasury returns in future years. This modeling incorporates random fluctuations within certain 

bounds to simulate variation over time.  

Discounting Future Contributions/Claims  

When ME-PIMS discounts future amounts, the discount factors are the “select” and “ultimate” factors described on page 27 of the 2010 

financial statements. These factors are based on a survey of prices that the private-sector annuity market would charge at present, to pay a 

given amount in the future. 
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26580/2 

02/17/2012 19767692.1 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

In re: 

 

Hostess Brands, Inc., et al., 

 

Debtors. 

 

 

Chapter 11 

 

Case No. 12-22052 (RDD) 

 

(Jointly Administered) 

 

 

ORDER GRANTING MOTION OF NATIONAL COORDINATING COMMITTEE FOR 

MULTIEMPLOYER PLANS FOR LEAVE TO FILE AMICUS CURIAE BRIEF IN 

OPPOSITION TO MOTION OF THE DEBTORS AND DEBTORS IN POSSESSION 

TO (A) REJECT CERTAIN COLLECTIVE BARGAINING AGREEMENTS AND 

(B) TO MODIFY CERTAIN RETIREE BENEFIT OBLIGATIONS 

PURSUANT TO SECTIONS 1113(C) AND 1114(G) OF THE BANKRUPTCY CODE 

Upon consideration of the motion (the “Motion”)
1
 of the National Coordinating 

Committee for Multiemployer Plans  (“NCCMP”) for entry of an order for leave to file a brief 

amicus curiae in the above-captioned bankruptcy case in opposition to the Motion of the Debtors 

and Debtors in Possession to (A) Reject Certain Collective Bargaining Agreements and (B) 

Modify Certain Retiree Benefit Obligations, Pursuant to Sections 1113(c) and 1114(g) of the 

Bankruptcy Code; and the Court having found that (a) it has jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334, (b) venue is proper in this district pursuant to 28 U.S.C. 

§1409, and (c) this is a core proceeding pursuant to 28 U.S.C. 157(b); and the Court having 

determined that the legal and factual bases set forth in the Motion establish just cause for the 

relief granted herein; and notice of the Motion being sufficient under the circumstances; and after 

due deliberation and sufficient cause appearing therefor; 

IT IS HEREBY ORDERED THAT: 

1. The Motion is granted as set forth herein. 

2. The proposed amicus curiae brief, attached to the Motion as Exhibit A, 

shall be deemed filed as of the date of the filing of the Motion. 

                                                 
1
  Capitalized terms used herein but not otherwise defined shall have the meanings ascribed to such terms 

in the Motion. 
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3. NCCMP shall be granted amicus curiae status and is permitted to appear 

and be heard in the above-captioned cases.   

4. This Court shall retain jurisdiction over any and all matters arising from or 

related to the interpretation and/or implementation of this Order. 

 

Dated: ______________, 2012 

 New York, New York 

 

____________________________________ 

HONORABLE ROBERT D. DRAIN 

UNITED STATES BANKRUPTCY JUDGE 
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