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200 Constitution Avenue, NW

Room S-2524

Washington, D.C. 20210

Re: RIN 1210-AB42

Dear Ms. Borzi:

national organization devoted exclusively to protecting the
ionsworkers, retirees, and their families who rely on

hospitality, lon e, manufacturing, mining, retail food, service and trucking industries.

Background

The structure of multiemployer health plans is quite different from that of a single employer
plan, resulting in the need to address specific concerns of multiemployer plans separately in the
health reform regulations. In a typical single employer plan, the firm’s management determines
health benefits and the amount spent on them. This financing model has historically been
followed by larger single employer plans, even when the covered employees are represented by a
union. Typically, the amount of employer contributions is not specified in the plan or any related
documents; however, if there is collective bargaining, the obligation to provide group health plan
benefits, and often the amount and nature of the benefits, is codified in the bargaining agreement.



In the multiemployer plan, however, a “wage package” is negotiated in the collective bargaining
process , usually for terms of three to five years, consisting of an hourly wage and a fringe
benefit component from which an allocation is made to various other fringe benefit programs
(typically health, pension, annuity, apprenticeship and perhaps industry development funds) that
specifies contribution rates to each. Alternatively, and especially in the construction industry,
the allocations may be determined outside the bargaining process by or with input from the
uninon. the Typically, such contributions are made to the plan based on a unit of work (usually
hours worked, but daily, weekly or monthly contributions or a percme&;)f compensation are
not uncommon in certain industries). These contributions aredemi regularly, usually
monthly, to the trust fund. If the contributions are not made, tIWgorously pursued through
legal collection efforts that will also usually include recovery.of interest and liquidated damages
on the unpaid amounts. Funds also typically employ audit progra provide both a real
verification of contribution amounts that are due, and t ide a “sentﬁ\ffeot to encourage
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» Consider the consequences of depriv ectively barga multiemployer plans of the
time needed to secure adequate funding'fo 1 t the Act.

> i to a multiemployer plan would not

> oid any implication that that changes in the

t employers' contribute to a multiemployer plan would not
> eligibility rules would not result in loss of
> self-insured, changing networks, or changing
esult in loss of grandfathered status.
> us is lost, the effective date is the first day of the first
t that,caused the loss of that status.

> changing insurance issuers during the period that an insured collectively
bargained is grandfathered does not affect the plan’s grandfathered status

» Clarify that plans with self-insured dental or vision benefits may treat these
benefits as excep efits for purposes of determining whether the Act applies to them.

» Provide further guidance as to what constitutes a “benefit package.”

Delayed Effective Date for Collectively Bargained Plans

The regulations adopt a bright-line test for when collectively bargained plans must implement
the Title I requirements (i.e., no delayed effective date) and when and under what circumstances
they retain “grandfathered” status. While we understand that the Departments are constrained by
the statutory language of the Act, it should be understood that interpreting the laws to provide for
no delayed effective date for some provisions of the law (e.g., age 26, annual and lifetime limits,
etc.) and no grandfather plan exception unless the plan is insured, has extensive and devastating
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consequences for the participants and beneficiaries who receive coverage under multiemployer
plans.

Joint labor-management, multiemployer health and welfare trust funds are simply pools of
workers” money held in trust under federal law to provide the workers and their dependents with
medical, hospital and other health benefits coverage as well as other vital employee benefits.
These trust funds are funded by collectively bargained “employer” contributions for which
covered workers explicitly trade off wages, dollar-for-dollar, through<the collective bargaining
process. The workers pay the full cost of their and their dependents’ coverage. All costs —
including benefits and administrative expenses — are paid from w of workers’ money.
45

If the trust fund’s costs increase, despite the trustees’ best f& thainment, the burden
falls directly on the workers in the form of lower wages b its. Increases in the
costs of benefits typically create a need for higherdeollectively bargaine tribution rates,
which reduce wage rates or preclude wage ra creasess If contribution annot be
increased or increased sufficiently, the board of‘tru to reduce be s or tighten
eligibility rules.

e.cost inflation o
pvative means
ive care and

Faced with persistent, systemic health
welfare funds have endeavored to deve
preferred provider arrangements, promoti

past 20 years, our health and
containment, including

serious efforts have made a_di . But;, the: ¢ not been enough to contain costs
care costs are beyond the funds’
e medical errors; unrestrained proliferation of
ervice system; the failure of the system to

Our he and welfa t fu are not insurance companies motivated by profit; to the
cony e funds are n rofit, tax-exempt trusts. The trust funds are not single employer

draw on the ’ whenever they need money. To the contrary, the trust funds are
pools of worke ned by joint labor-management board of trustees who are legally
for the sole and exclusive benefit of the participants (covered
ciaries (dependents) in accordance with ERISA’s strict fiduciary

workers) and their
standards.

By not allowing lead-time to comply with the mandates , and by limiting access to the
collectively bargained deferred effective date for compliance to insured plans the Act and
perhaps to a lesser extent the proposed regulations, have placed an additional cost burden onto
those trusts which provide benefits on a self-insured basis. This will require the trustees to adjust
the plan in other ways to accommodate the cost increases required by the Act. For example,
plans that need to remove lifetime limits may need to increase deductibles in order to pay for
those costs. Plans required to cover dependents up to age 26 may need to tighten other eligibility
rules in order to cover those costs. There is no employer to provide money to offset these costs



because the trust is funded through collective bargaining agreements, and there has been
insufficient time to renegotiate those agreements to reflect the new costs of administering the
plan.

Addition of New Employers to the Multiemployer Plan

Multiemployer plans frequently have dozens or even hundreds of collective bargaining
agreements (CBA) at any one time. Each CBA includes a provision requiring contributions into
the trust fund by the signatory employer. The duration of each Cﬁ\ary according to the
terms and conditions of the contract. Similarly, unions are c
employers to contribute to their multiemployer plan, typi

tly negotiating with new
se it is the most cost-
ese employers come
may or may not
er plan, there is

into the multiemployer plan at whatever point they
coincide with the start of a plan year. When a new e

b

oyer joins a multie

no impact on the benefits provided to participants beneficiaries who are a in the plan.
The plan simply expands its membership to another i iduals, for whom €ontributions
will now be made by their employer. Most multiem ans*have a minimum standards

policy, which requires that contributing employers meet a in contribution level (e.g., $x per
i der the plan. Some plans have
). However, the trustees
g to the terms of the trust
to its covered employees.

multiple benefit levels (e.g., $x purchase
establish the benefits and the contributing

We urge the Departmen i multiempler plans add a new contributing

employer to the plan,an i : e participants and beneficiaries, the plan does
: no, more than a feature of the statutory and

regulatory provisions that ir grandfather status when new employees
enter the pla y ees enter a multiemployer plan is for their
employer i . It should not matter whether their employer had
previo different group of employees, perhaps at another facility or

to the plan itself.

premium or cost of ge that is paid by the employer is a change that triggers a loss of the
grandfather protections Paragraph (3)(iii)(B) of that subsection states:

The term contribution rate based on a formula means, for plans that, on March
23, 2010, made contributions based on a formula (such as hours worked or tons of
coal mined), the formula.

This statement is mystifying and, as it stands, is causing confusion and could cause problems for
multiemployer plans. What is important in connection with this general point, based on the
policy of the grandfather regulations, is whether the plan is still one that participants would want



to keep, given that they now have to pay a greater share of the cost of their coverage. It should
not matter how the employer contribution obligation to the fund is determined, or whether the
employers are still required to contribute the same amount, if the participants’ rights are not
affected.

Some unions and employers negotiating over multiemployer-plan contributions might change the
basis on which contributions are determined to meet immendiate funding needs, shore-up the
plan’s reserves, or they may determine that their reserves are ade Wd divert some of the
money previously earmarked for the health fund to the pension 1 often to meet obligations
under the Pension Fund’s Funding Improvement or Rehabilit . Indeed, as noted above,
many bargaining agreements, particularly in the constructio*nd tru industries, reserve a

portion of the negotiated economic package that the union‘is authorize irect, from year to
year, to whichever form of compensation is opriate in that year- =, wages, health
contributions, pensions, etc. If that unallocate and the
retirement plans in year 1, and then goes 100% to th i i , would that be a
cutback that could cause the health plan to lose its grand

Even if there is a direct cutback in the ibutions to the welfare fund,
we do not see why that would be relevant are of the coverage costs
does not go up. What if it does not result i its under the health plan, or if
the changes are minimal and within the margi y the regulation? What if the

to other welfare benefits, such as
th benefits? Indeed, what it if results from

plan coverage between the employers and the participants, and a
bargaining agreement to assess employer contribution rates.
e regulation that is quoted above does refer to "plans that ... made
contributions based o rmula"”, that is the kind of language that is often inaccurately used to
refer to multiemployet plans, e.g., “the plan increases contributions ...”. Since the regulations
illustrate the point with language commonly used to describe multiemployer-plan employer-
contribution formulas, practitioners have read this and wondered whether — or concluded — that a

plan's grandfathered status would be affected by a change in employer contribution rates.

We do not know what the regulation drafters had in mind when they included a change in the
formula under which a plan contributes to the cost of employees’ health insurance that is not
already covered by its prior language. If the reference to “hours worked” as a determinant of



employees’ contribution obligations is intended to refer to distinctions between part-time and
full-time employees, the rule would be easier to understand if the regulation stated that.

Parenthetically, if the formula for determining the plan’s share of the cost of health coverage is
relevant to a plan’s grandfather status, the rule stated in the regulations appears to be overbroad.
The current language appears to trigger a loss of grandfathered status even if the formula were
altered to reduce the employees’ share of the cost. Perhaps the more appropriate rule would be to
refer back to the rules describing various types of benefit reduction
grandfathered status. The rule could be that grandfathered status is lost by adoption of a change
in a formula that results in an increase in employees’ cost erage under the plan as
described in those subsections of the regulation. “

% ~

y with employerWutions. In such

would cause a loss of

In addition, many multiemployer plans are funded e

a case a reduction in the amount of employer contributions would not increase ortion of the
cost of the benefit contributed by employees — d still contribute”100% of the
cost of coverage. In such a case, the reduction in the or rate of employer contribution

should not affect grandfathered status.

In any event, the NCCMP urges that the clear that changes in the
formula for or the amount of employer conttibutio ; mployer health and welfare
plan are not, by themselves, relevant to the'planis® gra ered status. Stated simply, if the
participant is not expose Epocket cheyond those minimal changes
authorized by the regulati e believe it is irrelevant whether the “formula” under which the
employer contributior . € 1 feompensation allocated to the multiemployer

hat the list of items

€ i Ve encourage the Departments to clarify that a change in
in a loss of grandfathered status. This is consistent with the
rationale for the' e, which is that participants should be able to retain the coverage
that they currentl ; wever, the rule does not affect how an individual attains eligibility
for coverage.

Specifically, plans have been concerned that a change in a multiemployer plan’s eligibility rules
could result in loss of grandfathered status. For example, a multiemployer plan may require that
a covered employee work 100 hours in one month to attain eligibility for coverage in the next
coverage period. In light of the current economic pressures and lack of work, some plans are
increasing eligibility requirements. For example, in the situation above, the plan could change
the eligibility requirement from 100 hours/month to 120 hours/ month. The change should not
result in a loss of grandfathered status.



Similarly, some multiemployer plans have found it necessary to revise eligibility rules for retiree
coverage due to the lack of income because of the lack of work. Other plans may determine that
it is necessary to terminate retiree eligibility altogether, or to spin retirees off into a separate plan.
These eligibility rule changes regarding retirees should also not result in loss of grandfathered
status by the plan.

Finally, changes to the definition of eligible dependents should not result in a loss of grandfather
status. Due to the Age-26 coverage rule, many plans are evaluating eligibility rules and coverage
policies for dependent children. A plan should not lose gr athered status due to a
modification of its dependent eligibility rules.

The Departments asked whether several changes s grandfathered
status. These include changes in plan structure a imbursement
arrangement to major medical coverage or fro ct to a self-insured product);
prescription drug’formulary. We
f grandfathered status.

Multiemployer plans are often self-ins
reimbursement arrangement together with medice . will sometimes implement
a health reimbursement arrangement or change ' el stem from an insured one to

a self-insured one. In many ] o¢ it lengths to assure that the benefits in
the two plans remain the ] an be done when moving delivery
systems, although it substantial effort by the plan. Generally, however, plan
sponsors are willin he delivery mechanism chosen by the plan

ges in delivery systems, such as implementing an
d, changing third party administrators or pharmacy

, selves, result in a loss of grandfathered status. If the
dification, then the modification can be tested under existing
s, but the benefit delivery system should not result in a per se

While comments we pecifically requested on this issue, we also challenge the regulation’s
position that simply changing insurance companies (in the regulation, this is referred to as
“entering into a new policy, certificate, or contract of insurance”) causes a loss of grandfathered
status. In that regard, this has the unfortunate side effect of insulating the incumbent insurer from
healthy competition, if it knows it will be extremely costly to the plan to change to a different
carrier. In addition, a carrier change can be made with little or no change in benefits — the only
difference would be the name on the individual’s insurance card. We agree with the comments in
the preamble that simply renewing an insurance contract would not result in a loss of
grandfathered status.



With respect to changes in a provider network or a prescription drug formulary, we suggest that
it would be impossible to require that the plan lose grandfathered status when these changes
occur because (1) the changes are happening continuously during the plan year, and (2) the plan
sponsor often has no control over the changes. Most multiemployer plans that are self-insured
retain a provider network and a pharmacy benefit manager to provide benefit administration
services. The plan may contract for a general scope of services that outlines a specific kind of
network or a certain level of formulary (e.g., expansive v. narrow) but the plan generally does
not have any method by which to monitor changes in the networks omries. Consequently,
the plan would not be able to control, or even know, when itl()u r would not retain
grandfathered status. We also urge the Departments to conclude plan’s deliberate decision
to switch from one preferred provider organization to anothﬁesulﬁng change in some

aspects of the provider network) or from one pharmacy e&it ma&o another would not

cause a loss of grandfathered status. A N
D N
A N . .

We also note that the Departments have encoura value-based p ns in the
regulations concerning preventive care. Many s monitor ne k size as a
way in which to control the quality and cost of he . ay expand or
contract as a method by which the plan sponsors attem control the quality of health care
provided to participants and beneficiart f the services available to the

participants and beneficiaries does not ligible for the same care.
Similarly, plans may change incentives to uti i e need to provide a more
narrow or expansive network in order to del fectively. These changes in
participant incentives to utilize network i also not result in a loss of
grandfathered status.

Timing of Loss of Gra

concern is by example. Suppose a collectively bargained plan has
collective bargainin ents (ratified prior to March 23, 2010), the last of which terminates
on September 30, 2011."The plan is tested to determine whether it retains its grandfathered status
when the agreement terminates, on September 30, 2011. If the plan fails the test (for example,
there has been an increase in coinsurance in the interim) on September 30, 2011, it will not be
able to immediately implement the new rules applicable to non-grandfathered plans. The new
requirements are extensive and cannot be implemented overnight. The only reasonable manner in
which to allow the plan to implement the new requirements is to provide that the plan becomes a
non-grandfathered plan on the first day of the first plan year beginning on or after the loss of
grandfathered status.



Changing Issuers Before Termination of Last Collective Bargaining Agreement

Under the regulations, insured collectively bargained plans will not lose their grandfathered
status until at least the termination of the last collective bargaining agreement ratified before
March 23, 2010. The preamble to the regulations states that, for insured collectively bargained
plans, a change in issuers during the period of the agreement, by itself, would not cause a plan to
lose its grandfathered status at the termination of the agreement. However, a change in issuers
after the termination of that agreement terminates would trigger loss mndfathered status. (75

Fed. Reg. at 34542) &y
4

A close reading of the interplay between subsection (f) xamples 1 and 2) and
subsection (a)(1)(ii) supports the preamble’s statement, t it be helpful if the
Departments stated this more explicitly in the regu themselve many collective
bargaining agreements last three to five years, it is_4 portant to know if n’s trustees are

locked into staying with a particular issuer for th y change
issuers without losing grandfathered status when t inates. WWecognize
st if the change in issuers

), the change in issuers in and of

that the regulations provide that grandfathered statu
resulted in benefit changes of the types listed in subsect

itself should not carry that result. It wom helpful 1 Departments clarified whether
the same rule applies when the trustees insured ben tion under the plan during
the period of the agreement (e.g., adding.a i i

available under the plan).

Limited-Scope Dental a

provide extensive dental and vision benefits to participants and
fits are self-insured and self-administered. The benefits are often

the plan is administered by a dental or vision service provider on an
nly (ASO) basis, but plan benefits are still designed by the board of

Description. In som
administrative service
trustees.

In most cases, multiemployer plan participants do not contribute toward the cost of dental or
vision coverage, and therefore do not make separate elections regarding that coverage, as
employees in single-employer plans tend to do. The benefits provided by a multiemployer plan
are generally determined by the plan’s Board of Trustees, not by a contributing employer. The
employers’ responsibility is to provide contributions to the plan in accordance with the
applicable collective bargaining agreement. The employers do not determine benefits or hold
open enrollment periods during which participants choose from an array of benefit options.
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Multiemployer plans have typically considered dental and vision benefits as separate benefit
programs, even if they are administered by the plan. The rules for such benefits are substantially
different from the medical benefit rules, and often include limitations, exclusions or
annual/lifetime limitations. The HIPAA statute (ERISA section 732 and Code section 9831)
provides that dental and vision benefits are excepted benefits if they are provided under a
separate policy, certificate, or contract of insurance, or are otherwise not an integral part of a
group health plan. The HIPAA regulations interpret the phrase “not an integral part of the plan”
to require that a self-insured dental or vision plan be separately elecmd paid for in order to
qualify for the exclusion from the group health plan mandates. ' &y
4

Multiemployer plans that offer a self-insured dental or vision‘ben ill almost never qualify
for the limited-scope exception under the Affordable Care if the | or vision plan must

be separately elected and paid for. Consequently, a ured bene ered by a single-
1f it is separately el and paid for by

employer plan could be considered an excepted bene
an employee, while the same self-insured benefit ultiemployer 1d not be
not have toWof pocket
narrow definition of a limited-
difficult to determine whether a

considered an excepted benefit, solely because
d vision service providers have

for that coverage under multiemployer plans. The re
scope benefit has produced extensive confusion, maki

particular dental or vision benefit qualiwgition, den
been reluctant to interpret the rule for

products. For example, some multiemployer that their dental service

three benefit option se each is administered or insured by a different entity? This is
particularly important, as trustees may need to adjust copayments for only one type of benefit —
e.g., the prescription drug benefit — but need to know if changing only that benefit could result in
a loss of grandfathered status for the medical coverage as well as the hospital coverage.

'See 29 CER § 2590.732(c)(3).
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Conclusion

Thank you for the opportunity to provide comments on this important issue. We will be pleased
to provide any additional information that you might find useful.

Sincerely,
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