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March 6, 2002

Mr. Robert J. Doyle, Director

Office of Regulations and Interpretations
Room N5660

Pension and Welfare Benefits Administration
United States Department of Labor

200 Constitution Avenue, N.W.

Washington, D.C. 20210

Re: Request for Advisory Opinion regarding Limitation of Liability and Indemnification
Proposals from Actuarial Firms

Dear Mr. Doyle:

The National Coordinating Committee for Multiemployer Plans (“NCCMP’), a national,
nonpartisan, non-profit organization of multiemployer pension, health and welfare plans
and their labor-management sponsors, joins with the Central Pension Fund of the
International Union of Operating Engineers and Participating Employers (“CPF”) in its
request for guidance from the Department of Labor regarding the issue of limitation of
liability and indemnification sought by several actuarial firms performing valuations of
multiemployer defined benefit pension plans as required by ERISA § 103. Asyou have
undoubted discerned from your review of the facts in the CPF submission, the subject of
this request has significant ramifications, both legal and practical, beyond the presenting
case. Because we represent the interests of the multiemployer plan community at large,
we believe that the both the Department and the NCCMP have a common objective in
seeing that fund trustees and other fiduciaries are provided with appropriate guidance in
this matter and we would welcome the opportunity to meet with you to discuss this
matter in depth.

Background

Many of the largest actuarial firms in the country have recently reported that they are
requiring, or considering requiring, the type of limitation of liability and indemnification
clauses which precipitated CPF' s submission in this matter. In a January 21, 2002 article
appearing in Pensions & Investments magazine (included as Exhibit 2 with the CPF
submission), Watson Wyatt Worldwide, Towers Perrin and William M. Mercer, Inc. were
all reported to be requiring these clauses, while Milliman USA and The Segal Company
were reported to be studying the situation. Each of these firms is a large national
organization that has traditionally provided actuarial services to multiemployer pension
and welfare plans throughout the United States. It is fair to say that, as a group, they are
leaders in the industry.

Irrespective of the business considerations behind the motivation for these demands
(which are briefly discussed below), they present a clear dilemma for multiemployer
plans and their trustees and participants. Specifically, trustees may violate ERISA by



agreeing to such demands and, if agreed to, participants will be left without protection
from errors caused by actuarial malpractice.

Discussion

For the reasons discussed in the submission of the CPF, we concur with their conclusion
that a reviewing court might well conclude that trustees violate Sections 404(a)(1)(A),
404(a)(1)(B) and 406 (a)(1)(D) of ERISA by agreeing to the limitation of liability and
indemnification clauses such as those proposed.

Because this is an issue of first impression, and one with enormous potential
consequences for ERISA plans, guidance from the Department is necessary to assist
trustees in addressing thisissue in a manner consistent with their statutory obligations.

As suggested in the Pensions & Investments article, and discussed in greater detail in the
CPF submission, the new demands for these clauses may have been precipitated by recent
judgments and claims in actuarial malpractice cases, which have created an insurance
dilemma for the firms involved, and possibly for the industry as a whole. If such a
dilemma exists, however, it cannot excuse the trustees from their duty to act solely in the
interests of plan participants and beneficiaries.

If actuarial firms are faced with a business challenge because of their past malpractice,
they must make their own business judgments to address that challenge. If insurance
markets have properly identified certain firms as unacceptabl e risks, then those firms may
be required to refocus their business plan on that portion of the market for actuarial
services that can legally indemnify them and limit their malpractice liability. ERISA
plans are only one part of their potential market.

A wide variety of businesses other than ERISA plans utilize actuarial services, most
notably life, heath and casualty insurance companies. Such commercia clients are
governed by the relatively liberal “business judgment” rule in deciding whether to accept
financia liability for actuarial malpractice. They place corporate assets in jeopardy by
accepting such liability. ERISA trustees, on the other hand, are governed by the more
exacting “prudent man” rule, and place plan assets in jeopardy by accepting such
liability.

As reflected in the comments of Watson Wyatt spokesman, Eric Lofgren, in the Pensions
& Investments article, actuarial firms may regularly require such liability-shifting clauses
from their non-pension fund clients. However, in attempting to extend those clauses to
pension fund clients, we believe that actuarial firms are seeking to cross an uncrossable
divide established by Congress.

Actuarial firms that are unable to secure malpractice insurance, and unwilling to expose
their business assets to malpractice liability, may make a business judgment to withdraw
from the ERISA market. While this may leave plan trustees with fewer firms to choose
from, we believe that outcome to be far better for plan participants than accepting the
enormous financial risks presented by these clauses.”

The insurance consequences of such liability-shifting clauses are perverse. If the clauses are accepted, the
actuarial firms are relieved of liability. As evidenced in the letter of the Chubb Insurance Group included as
Exhibit 3 of the CPF submission, the CPF trustees have been advised that damages resulting from actuarial
mal practice would not be covered by fiduciary insurance, and Chubb would not write an endorsement for
the trustees covering such liability. Indeed, it would be puzzling if Chubb or any insurance company would
insure any plan for actuarial malpractice. A fundamental of insurance underwriting is the ability to measure



Given the economic incentive to secure these clauses, and the apparent momentum of the
leading national actuarial firms to pursue them, we are extremely concerned that if the
Department, through action or inaction, signals that these clauses are acceptable, they
will quickly become an industry standard. We are also concerned that, by extension, this
policy would be a standard soon emulated by the other professionals relied upon by
ERISA plans, namely, auditors and attorneys.”

Among the lessons of the current Enron debacle is that greater accountability must be
required of the professionals whose opinions corporate shareholders and employees rely
upon. Certainly there should be no lesser expectation of the professionals relied upon by
plan participants for their heath and retirement security. Enron has resulted in a call for
new legislation to require such accountability. We believe ERISA already requires such
accountability, and we request that the Department reaffirm this fact and provide clear
guidance to this effect in response to the CPF submission. This is especialy true with
respect to the actuarial profession because of the unique statutory position of the
Department in the establishment of the Joint Board for the Enrollment of Actuaries.

risk. There is no ability to measure the risk of actuarial malpractice if the applicant for such insurance is a
board of trustees, not the actuary who actually performs the calculations and who has control over the
quality of its work product. It's ironic that to measure the risk of such insurance, the underwriters would
rely on professiona actuaries.

2 The limitation of liability and indemnification of these plan professionals is readily distinguishable from
that routinely contained in the commercial contracts of other service providers retained by plans, such as
data system consultants, internet service providers and bulk printers where trustees can objectively measure
potential damages and agree to limit liability accordingly. With actuaries, auditors and attorneys the
financial viability of the plansthey serveis, virtualy, always at stake.



The NCCMP would welcome an opportunity to discuss these issues and the related
practical implications for plans and their trustees with the Department in order to obtain
guidance as to how ERISA fiduciaries can respond to this situation. Please contact me at
your earliest convenience to schedule such a discussion, or if you have any questions
regarding this submission. Thank you for your consideration of this request.

Very truly yours,

Randy G. DeFrehn
Executive Director



April 3, 2003

Mr. Robert J. Doyle, Director

Office of Regulations and Interpretations
Room N5669

Pension & Welfare Benefits Administration
U.S. Department of Labor

200 Constitution Ave., NW

Washington, DC 20210

Re: Request for Advisory Opinion or Other Appropriate Guidance
Dear Mr. Doyle:

The undersigned is Fund Counsel for the Central Pension Fund of the International
Union of Operating Engineers and Participating Employers (the “Fund”), a defined
benefit, multiemployer pension fund. The Fund's Employer ldentification No. is 36-
6052390 and the Fund's Plan Number used in reporting to the United States
Department of Labor (the “DOL”) is 001. On behalf of the Fund, the undersigned is
writing to request an Advisory Opinion, or other appropriate guidance, with respect to
the acts or transactions described below.

BACKGROUND

As of the Plan Year ending January 31, 2001, the Fund had net assets of $7.02 billion,
with approximately 96,000 active participants and 50,000 pensioners and beneficiaries.
Approximately 7,000 participating employers contribute to the Fund pursuant to
collective bargaining agreements with 81 Local Unions of the International Union of
Operating Engineers throughout the United States. The Fund was established in 1960
and is headquartered in Washington, D.C.

At all times in its history, the Fund has utilized the services of professional actuarial
firms to perform annual valuations to assure the adequate funding of present and future
benefits, determine the feasibility of contemplated plan improvements, and evaluate the
feasibility of mergers. Most recently, from February 1, 1999 through January 31, 2002,
the Fund retained Watson Wyatt & Company (“Watson Wyatt”) to perform these
services, pursuant to a three-year letter of engagement.

In early January of this year, the Fund commenced discussions with Watson Wyatt for
renewal of the existing engagement. At that time, the Fund was advised that, as a
condition of renewal, Watson Wyatt was requiring that all new engagement letters be
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accompanied by “Attachment B,” which sets forth uniform terms and conditions of the
engagement. A copy of “Attachment B” is attached as Exhibit 1. The Fund’s prior
engagement letter did not include “Attachment B.”

Included in “Attachment B” are numbered clauses 7 and 8 titled, respectively, “Limitation
of Liability” and “Indemnification.” Taken together, these clauses require the Fund to
agree not to seek recovery from Watson Wyatt in excess of the greater of $250,000 or
one year’s fee, for any damage caused to the Fund “regardless of the cause of action”;
and to indemnify and hold Watson Wyatt harmless for any amount exceeding the same
limits, “from any third party claim or liability” arising from or in connection with Watson
Whyatt's services to the Fund. (Inasmuch as the Fund’s most recent annual fee was less
than $250,000, the applicable limitation under these clauses would be $250,000.)

On January 17, 2002, Watson Wyatt presented “Attachment B” (see Exhibit 1) to the
Fund’'s Board of Trustees at its regularly scheduled meeting. After full discussion, the
Board voted unanimously to reject the proposal, commence a search for a new actuarial
firm and seek guidance from the DOL on the permissibility of such limitation of liability
and indemnification clauses under the Employee Retirement Income Security Act of
1974 (“ERISA” or the “Act”), as amended.

The January 21, 2002 issue of Pensions & Investments magazine contained a front-
page article, which reported on the action taken by the Fund’'s Board of Trustees, and
further reported that most of the largest national actuarial consulting firms, effective
January 1, 2002, were either requiring such limitation of liability and indemnification
clauses, or were considering requiring such clauses. See Vineeta Anand, Actuaries
Seek Client Contracts That Limit Firms’ Liabilities, Pensions & Investments, Jan. 21,
2002, at 1. A copy of the Pensions & Investments article is attached as Exhibit 2.

On February 19, 2002, the Trustees’ apprehension with the proposed clauses was
further magnified by a letter of that date forwarded to the Fund’s Chief Executive Officer,
Michael Fanning, by Mr. Tim Connolly of the Chubb Group of Insurance Companies, the
underwriter of the Fund’s fiduciary liability insurance policy. In addressing the proposed
clauses, while citing a policy exclusion and reserving the right to review particular facts
and circumstances, Mr. Connolly unequivocally advised Mr. Fanning that:

Not only is it not our intent to cover an assumption of risk such as this, we
have no desire at this time to amend our policy to cover this exposure via
endorsement and additional premium. The Labor Management Trust
Fiduciary Liability Policy is a policy designed to protect Insureds against
liability established by ERISA. It is not designed to cover professional
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liability exposures normally associated with Actuarial Errors & Omissions
coverage.

Letter from Tim Connolly, Chubb Group of Insurance Companies, to Michael R.
Fanning, Chief Executive Officer, Central Pension Fund of the International Union of
Operating Engineers and Participating Employers (Feb. 19, 2002). A copy of the letter is
attached as Exhibit 3.

Assuming the Pensions & Investments article is accurate, it is likely that the Fund’s
Board of Trustees will be faced with demands for these limitation of liability and
indemnification clauses in its current search for a new actuary, as will trustees of plans
throughout the country. Accordingly, guidance from the DOL is both timely and
necessary to guide trustees on this issue --- an issue which, to our knowledge, is one of
first impression.

DISCUSSION

A. The Special Role of Plan Actuaries

Defined benefit plans must rely on the guidance of three sets of professional advisers:
attorneys, auditors and actuaries. Of the three, the services provided by actuaries are
the least comprehensible to the most prudent of trustees. Attorneys provide guidance
on compliance with publicly available statutes, regulations and cases that, generally
speaking, can be communicated to, and reasonably understood by, lay persons.
Auditors provide their opinion on the reliability of the financial statements prepared by
the plan’s own accountants. Actuaries, however, advise the trustees on their most
fundamental fiduciary concern: the plan’s financial health and viability. And, they provide
this advice based upon a myriad of complex and arcane mathematical calculations,
methods and assumptions that are extremely difficult for trustees to critically evaluate.
Indeed, having exercised due diligence in the selection of the plan’s actuary, trustees
must then repose in the actuary a level of reliance not unlike that reposed by patients in
their physicians.

As described in a 1982 Drake Law Review article titled, “The Emerging Law of Actuarial
Malpractice”:

An actuary is “that professional who is trained in evaluating the current
financial implications of future contingent events.” Using mathematical
skills to define, analyze and solve complex business and social problems,
the actuary designs insurance and pension programs and is responsible
for their financial soundness. These programs create long-term financial
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obligations of often enormous magnitude dependent on the actuary’s
forecasts of probabilities and economic developments.

William D. Hager & Paul-Noel Chretien, The Emerging Law of Actuarial Malpractice, 31
Drake L. Rev., 831, 831-32 (1981-82) (citations omitted).

Because of the special role of plan actuaries, Congress included in ERISA, not only the
requirement that plan valuations be performed only by Enrolled Actuaries, but created,
in Section 3041, 29 U.S.C. § 1241 (1999), the Joint Board for the Enrollment of
Actuaries, and charged it with the authority to create eligibility standards for those
actuaries authorized to perform actuarial services for plans governed by the Act. The
regulations of the Joint Board for the Enroliment of Actuaries set forth specific standards
governing the performance of actuarial services, including the requirement that:

The enrolled actuary shall exercise due care, skill, prudence and diligence
to ensure that:

(1) The actuarial assumptions are reasonable in the aggregate, and
the actuarial cost method and the actuarial method of valuation of assets
are appropriate,

(2) The calculations are accurately carried out, and

(3)  The report, any recommendations to the plan administrator and any
supplemental advice or explanation relative to the report reflect the results
of the calculations.

29 C.F.R. § 901.20(e) (2001).

While the legislative history of ERISA is replete with references to the critical role played
by plan actuaries, and the need to assure standards of competence, the following
excerpt from the House Report on H.R. 12855, captures well the legislative concern:

Your committee recognizes that the amount required to fund a pension
plan is in large part determined by actuaries’ estimates of future plan
costs, which in turn are based on the actuarial methods and assumptions
used for each plan. Consequently, the determination of the amount of
contributions that must be made to a plan to adequately fund the plan
benefits is significantly affected by the professional decisions of the plan’s
actuary. Since there is no existing government regulation or licensing
requirement for actuaries as there is for, e.g., lawyers and accountants,
your committee believes that minimum standards of competence should
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be established for persons who make actuarial computations for qualified
plans.

H.R. 12855, 94th Cong. (2d Sess. 1976), reprinted in 2 Legislative History of the
Employee Retirement Income Security Act, 1974, at 3194 (1976).

B. The Magnitude of Damages Caused by Actuarial Malpractice

Congressional concern with actuarial competence appears to be well founded, as
evidenced by recently reported judgments and claims in actuarial malpractice cases.

In a case involving a single employer plan with merely a handful of participants,
damages of $589,920 were awarded against Watson Wyatt for the negligent
performance of its services. Orthopedic Clinic of Monroe v. Ruhl, 26 Employee Benefits
Cas. (BNA) 1070 (La. Ct. App. 2001).

In a second case involving a multiemployer plan with only $169 million in assets, a
Connecticut jury awarded $39.5 million in damages against Watson Wyatt for breach of
contract and actuarial malpractice. Farnham v. Watson Wyatt & Co., No. 3:99 CV 00792
(D.C. Conn. 2001). This was a jury verdict that was not appealed. Copies of the
Amended Complaint and the district court’s ruling on post-trial motions are attached as
Exhibits 4 and 5, respectively. The court’s ruling clearly describes how an actuary’s
errors in basic assumptions and calculations can go undetected by trustees, in this case
for nearly a decade, and create massive debt for the plan.

Finally, the January 30, 2001 issue of the Pension & Benefits Reporter, reported on a
$2 billion lawsuit filed in the California Superior Court by the Los Angeles County
Employees Retirement Association, with damages allegedly caused over a period of 20
years by the malpractice of that plan’s actuary, Towers, Perrin, Forster & Crosby, Inc.
See Tom Gilroy, Los Angeles Retirement Fund Sues Towers, Perrin Over $2 Billion
Miscalculation, 28 Pens. & Ben. Rep. (BNA) No. 5, at 560 (Jan. 30, 2001). A copy of
that article is attached as Exhibit 6.

These cases are sobering examples of the staggering scope of damages that can result
from actuarial malpractice.

C. The Need for Guidance

Simply put, it is our belief that if the Fund’s Trustees were to agree to the clauses
proposed by Watson Wyatt, as set forth in “Attachment B” (see Exhibit 1) --- fully aware
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of the scope of potential damages --- they would subject themselves to personal liability
for any damages to the Fund, in excess of the $250,000 limitation, which might
thereafter be caused by actuarial malpractice. And, they would do so without benefit of
fiduciary insurance to protect them from that liability.

In the absence of guidance to the contrary by the DOL, we believe a reviewing court
could conclude that the Trustees’ agreement to such clauses violates Section
404(a)(1)(A) and (B), 29 U.S.C. 88 1104(a)(1)(A), (B) (1999), and Section 406(a)(1)(D),
29 U.S.C. § 1106(a)(1)(D) (1999), of the Act for the following reasons.

1. Section 404(a)(1)(A)

ERISA Section 404(a)(1)(A), 29 U.S.C. § 1104 (1999), requires trustees to exercise
their duties solely in the interests of participants and beneficiaries, and for the exclusive
purpose of providing benefits and defraying reasonable expenses of administering the
plan.

If, as in the Farnham case, this Fund were to suffer $39.5 million in damages from
actuarial malpractice, but the Trustees had contractually agreed to forfeit the Fund’s
right of recovery to all but $250,000 of such damages as a cost of securing actuarial
services, we do not believe such forfeiture could be considered a reasonable cost of
administering the plan. Indeed, were this Fund of $7 billion to suffer damages
proportional to those of the plan in Farnham --- almost 25% of plan assets --- the assets
forfeited would approach $1.6 billion.

Given the magnitude of the potential cost to the Fund stemming from actuarial
malpractice, we believe any agreement to waive or forfeit such costs would be deemed
unreasonable, per se, and thus render the Fund’s Trustees personally liable for such
costs.

It is further our view that, without clear guidance to the contrary from the DOL, no
reasonable trustees of any plan would risk exposing themselves to such liability.

2. Section 404(a)(1)(B)

The selection of a professional service provider, such as the plan actuary, involves the
disposition of plan assets and is an exercise of authority or control within the meaning of
ERISA Section 3(21)(A), 29 U.S.C. § 1002(3)(2)(A) (1999). Accordingly, the selection
decision constitutes a fiduciary act subject to the general fiduciary responsibility
standards of Section 404(a)(1)(B) of the Act, 29 U.S.C. § 1104(a)(1)(B) (1999), which
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requires plan trustees to utilize the care, skill, prudence and diligence that a prudent
person acting in a like capacity and familiar with such matters would use in the conduct
of a similar enterprise with like aims. We believe that agreement to the clauses
contained in “Attachment B” (see Exhibit 1) are inconsistent with the mandates of
Section 404(a)(1)(B), 29 U.S.C. § 1104(a)(1)(B) (1999), for the following reasons.

Agreement to the limitation of liability clause of “Attachment B” would constitute an
agreement to forego any claim against the plan’s actuary, for damages exceeding the
limits specified, for professional malpractice or any other cause of action that may
subsequently arise. In so agreeing, the Trustees would relinquish any opportunity to
evaluate the merits of such claims, including an assessment of the nature and duration
of the malpractice involved, the magnitude of the damages suffered by the Fund, or the
anticipated costs of litigation compared to the likelihood of successful recovery. Such a
complete relinquishment, we believe, would constitute an abdication of the Trustees’
duty of care. In our view, plan trustees can only make a decision not to pursue such
claims for actuarial malpractice after the claim has arisen, and then only after they have
performed the due diligence required by Section 404(a)(1)(B), 29 U.S.C. 8§
1104(a)(1)(B) (1999).

Agreement to the indemnification clause of “Attachment B” would constitute an even
more sweeping dereliction of fiduciary duty. By agreeing to indemnify and hold harmless
the actuary from any third-party liability, the Trustees would not only be relinquishing the
opportunity to evaluate the merits of the claims, but would also be forfeiting any ability to
control, review or oversee the costs or quality of the legal defenses presented, or the
basis upon which the claims might be compromised in settlement by Watson Wyatt.

In the context of claims for delinquent contributions, the DOL has set forth in some
detail the nature and scope of the analysis required of trustees when determining
whether or not to pursue claims for recovery. Prohibited Transaction Exemption 76-1, §
1(a)(3) 41 Fed. Reg. 12,740 (Mar. 26, 1976), requires that the plan must have made
reasonable, diligent and systematic efforts to pursue the claim, and the determination
not to pursue a claim must be set forth in writing. In addition, such determination must
be reasonable and appropriate based on the likelihood of collecting the delinquent
contributions or the approximate expenses that would be incurred if the plan continued
to attempt to collect.

Likewise, in the context of suits brought by the DOL against trustees who have failed to
file lawsuits to recover damage claims, the courts have recognized the duty of trustees
to evaluate each potential claim on its merits, balancing the cost of pursuing the claim
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against the likelihood of recovery. Herman v. Mercantile Bank, 137 F.3d 584 (8th Cir.
1999); Matrtin v. Feilen, 965 F.2d 660 (8th Cir. 1992).

Clauses 7 and 8 of “Attachment B” (see Exhibit 1) constitute a blanket relinquishment of
the Trustees’ legal right, and renunciation of their legal obligation, to pursue causes of
action which can have the gravest potential consequences for plan participants. As
such, we believe the act of agreeing to such clauses would constitute a violation of the
Trustees’ duty of care and prudence imposed by Section 404(a)(1)(B), 29 U.S.C. §
1104(a)(1)(B) (1999), of the Act.

3. Section 406(a)(1)(D)

We also believe that the Trustees’ agreement to contractual language similar to that in
“Attachment B” (see Exhibit 1) may constitute a transaction prohibited by ERISA Section
406(a)(1)(D), 29 U.S.C. § 1106(a)(1)(D) (1999), and which is not exempted by ERISA
Section 408(b), 29 U.S.C. § 1108(b) (1999 & Supp. 2000). Specifically, we are
concerned that an agreement by the Trustees --- through either limitation of liability or
indemnification --- to waive or pay damages caused to the Fund, which would otherwise
be payable by the Fund’'s actuary, may constitute a direct or indirect transfer of plan
assets for the benefit of a party in interest. While the actual transfer of plan assets
would be conditioned upon the actuary’s causation of damages, the making of the
agreement itself would constitute the transfer of a “thing of value,” because it would
immediately transfer a contingent liability from a party in interest to the Fund.

We do not believe the transaction would fall within the exemption of ERISA Section
408(b)(2), 29 U.S.C. § 1108(b)(2) (1999 & Supp. 2000), because that exemption
permits only reasonable arrangements with service providers for no more than
reasonable compensation. The second part of this test, the “reasonableness” of the
actuary’s compensation, can be objectively determined by the Trustees through a
diligent search process that produces competitive bids from responsible bidders.
However, regardless of the compensation, the arrangement itself cannot be deemed
reasonable if it incorporates an agreement to forfeit unknown, and potentially enormous,
damages to which the Fund would be otherwise entitled.

In our view, the only circumstance where the Trustees’ concession to contractual terms
similar to those set forth in “Attachment B” (see Exhibit 1) might be deemed reasonable
is if no responsible bidders are willing to provide actuarial services to the Fund absent
such concessions. While this outcome might be the current goal of the actuarial
industry, and one of understandable business desire, it is entirely contrary to the
interests of the participants and beneficiaries of the ERISA plans they serve. When
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these two interests conflict, the interests of the participants and beneficiaries must
prevail.

Guidance by the DOL advising the Trustees that entering into actuarial services’
contracts containing limitation of liability and indemnification provisions similar to those
contained in “Attachment B” (see Exhibit 1) would constitute neither a breach of
fiduciary duty nor other violation of ERISA, would provide material protection to the
Trustees in terms of their personal liability, but would provide no protection whatsoever
to the Fund'’s participants.

CONCLUSION

In light of the recently reported judgments and claims in actuarial malpractice cases, it
may be a rational business judgment for actuarial firms to seek to shift their professional
liability to the pension plans they serve.

In our view, however, it is precisely because of these recent cases that trustees must
require full accountability of their actuaries for damages caused to their plans due to
professional malpractice. Informed by these cases of the scope of potential damages
flowing from actuarial malpractice, plan participants can rightfully expect that their
trustees will not invite an even greater potential for actuarial malpractice by eliminating
the actuaries’ single greatest incentive for professional excellence --- the obligation to
pay for their mistakes.

For the foregoing reasons, we respectfully request that the DOL provide guidance on
this important and emergent issue. If further information is required, please contact the
undersigned.

Sincerely yours,

Michael A. Crabtree
Fund Counsel
MAC:gj

Attachments



Attachment B
Watson Wyatt & Company

Terms and Conditions of Engagement
1. General. These master terms and conditions (“general terms™) will apply to all engagements for
services (“services”) provided to Client by Watson Wyatt & Company or any entity directly or indirectly
owned or controlled by Watson Wyatt & Company (“Watson Wyatt”) unless the services furnished by
such other entity are the subject of a separate written agreement. The term “Client” means the
addressee(s) of an engagement letter or, if no engagement letter is provided, the entities to which Watson
Wyatt provides services. These general terms may be changed only by a written amendment signed by
the duly authorized representatives of the parties.

2. Engagement Letters. From time to time, Watson Wyatt may issue engagement letters for
particular projects or assignments. All such engagement letters will be deemed, unless they provide
otherwise, to incorporate these general terms, as they may have been amended by mutual written
agreement from time to time. Except with respect to the description of specific services and fees for any
engagement, these general terms will prevail over any conflicting terms of any engagement letter.
Together with such engagement letters, these general terms state the entire understanding between the
parties concerning Watson Wyatt’s services (the “agreement”) and supersede any prior proposals,
correspondence or discussions.

3. Scope of Services. Watson Wyatt will provide the services described in our engagement letters or
other communications through which Watson Wyatt agrees to provide services. Watson Wyatt’s
undertakings will be limited to advising Client concerning those matters on which we have been
specifically engaged. Watson Wyatt will perform our services with due care and in accordance with the
engagement letters, these general terms and prevailing consulting industry standards for comparable
services. Watson Wyatt is not a law firm and we do not provide legal advice. Except for the warranties
expressed in these general terms, Watson Wyatt makes no warranty, either express or implied, with
respect to our services.

4. Fees and Expenses. Unless the parties agree otherwise, Watson Wyatt’s fees will be determined
taking into account factors that generally include the circumstances relevant to the particular
engagement, the time required to perform the services, the novelty and difficulty of the work, the skill
required, the experience and seniority of the associates who perform the services, any time limitations or
other unusual conditions that may be applicable, and Watson Wyatt’s standard hourly rates in effect at
the time services are performed. In addition, Watson Wyatt will charge a technical and administrative
fee based on a percentage of the consulting fees. Client will reimburse Watson Wyatt for reasonable out-
of-pocket expenses, including travel, incurred in performing the services. Our invoices for services
rendered and expenses incurred are payable 30 days after receipt. A late payment charge is payable on
balances outstanding more than 30 days. Client is responsible for any sales, gross receipts or similar
taxes applicable to the services but not taxes based upon Watson Wyatt’s net income.

5. Client’s Responsibilities. Client will provide Watson Wyatt with all necessary documentation
and information required in order to enable Watson Wyatt to provide the services. Client will also ensure
that its employees and any third parties who are otherwise assisting, advising or representing Client will
co-operate on a timely basis with Watson Wyatt in the provision of our services. Watson Wyatt may rely
upon information provided by Client and its employees and agents-as-accurate and complete. Watson
Wyatt may rely upon any directions provided by Client and its employees and agents concerning the
provision of the services, including without limitation directions with respect to the interpretation of
Client’s employee benefit plans or matters reflecting the exercise of discretion by Client or the
administrator of such plans. If Client or its employees and agents are unable to participate in the project
as required, or if information provided by Client or its employees and agents is inaccurate, incomplete or
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delayed, the scope of the services may be different, the schedule may be delayed, Watson Wyatt’s fees
may be higher than described, and/or Watson Wyatt may be unable to perform some or all of the
services as originally agreed.

6. Resolution of Disputes. The parties will try to resolve any dispute or claim arising from or in
connection with this agreement or the services provided by Watson Wyatt by appropriate internal means,
including referral to each party’s senior management. If the parties cannot reach a mutually satisfactory
resolution, then any such dispute or claim will be settled by arbitration in accordance with the
Commercial Arbitration Rules of the American Arbitration Association (“AAA’), and the Federal
Arbitration Act, and judgment upon the award rendered by the arbitrators may be entered in any court
having jurisdiction. The arbitration will be conducted in the principal location where Watson Wyatt is
providing services to Client or in another mutually agreeable location before a panel of three neutral
arbitrators, with one arbitrator named by each patty and the third named by the two party-appointed
arbitrators, or, if they should fail to agree on the third, by the AAA. The arbitrators may not award non-
monetary or equitable relief, punitive damages or any other damages not measured by the prevailing
party’s actual damages. This paragraph will not prevent any party from pursuing equitable remedies to
the extent required to protect rights or property or to prevent irreparable harm. If any dispute or claim
between the parties is subject to judicial proceedings, each party expressly waives any right it might
have to demand a jury trial in such proceedings.

7. Limitation of Liability. If any of Watson Wyatt’s services do not conform to the requirements of
this agreement, Client shall notify Watson Wyatt promptly and Watson Wyatt shall reperform such
services at no additional charge or, at Watson Wyatt’s option, shall refund the portion of the fees paid
with respect to such services. If reperformance of the services or refund of the applicable fees would not
provide an adequate remedy for damages arising from the performance, nonperformance, or breach of
this agreement, Watson Wyatt’s maximum total liability, including that of any employee, affiliate, agent
or contractor, relating to the services, regardless of the cause of action, will be limited to direct damages
in an amount not to exceed two hundred fifty thousand dollars ($250,000) or, if greater, the fees payable
with respect to the particular engagement (or one year’s fees in the case of annually recurring services)
pursuant to which such liability arises. Neither party shall be liable for any indirect, special or
consequential damages. The limitation of liability contained in this paragraph shall not apply to the
extent that any liability arises from the willful misconduct of Watson Wyatt, its employees, affiliates,
agents or contractors.

8. Indemnification. Watson Wyatt will indemnify and hold Client harmless from and against. any
third party claim or liability (including reasonable defense costs and attorneys’ fees) to the extent arising
from or in connection with the negligence of Watson Wyatt or its employees or agents in the course of
performing the services or from infringement by Watson Wyatt of any United States patent or copyright.
Watson Wyatt’s liability for indemnification is subject to the limitation of liability set forth in paragraph
7 above, provided, however, that this limitation will not apply in the case of claims arising from bodily
injury, death of any person, damage to real or tangible personal property, or patent or copyright
infringement. Except to the extent that Watson Wyatt is obligated to indemnify Client pursuant to this
paragraph, Client shall indemnify and hold Watson Wyatt, its employees, agents and alliance partners
harmless from any third party claim or liability (including reasonable defense costs and attorneys’ fees)
arising from or in connection with the services performed by Watson Wyatt or Client’s use thereof.

9. Watson Wyatt Not a Fiduciary. Watson Wyatt is not being engaged to perform or assume any
fiduciary functions, including those of any plan administrator, with respect to Client or any employee
benefit plan of Client or its affiliates. If Watson Wyatt is deemed to be a fiduciary with respect to any
services, Watson Wyatt’s responsibility as a fiduciary shall extend only to those activities deemed to be
fiduciary activities under applicable law and shall in no event extend to any acts or omissions of any
other person.

10. Termination. Either party may terminate any engagement upon ten days’ prior written notice.
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Client will compensate Watson Wyatt for all services provided through the effective date of termination.

11. Confidentiality. Watson Wyatt agrees to take reasonable measures to preserve the confidentiality
of any proprietary or confidential information that Client provides to us in connection with the services.
At the conclusion of any engagement, if Client requests the return of any materials, data or documents
provided to Watson Wyatt, Watson Wyatt may retain a copy of these materials for archival purposes,
subject to its confidentiality obligations hereunder. Client shall retain ownership of all data and materials
provided to Watson Wyatt. Watson Wyatt does not confer to Client any interest ~n the materials, tools,
software or know how used or developed by Watson Wyatt to provide the services.

12. Governing Law. These general terms will be governed by and construed in accordance with the

laws of the jurisdiction where the Watson Wyatt office principally responsible for providing services to
Client is located.
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PROTECTION IN LAWSUITS

Actuaries seek client contracts that limit
firms’ liabilities -, v..smm

Actuary

Continued from page 1
timillion lawsuits over the consultants’
actuarial work in recent years.
Milliman’s review was prompted
by its insurance company, which is
threatening to yank the consulting
firm’s coverage or raise its deductible
by millions of dollars if it does not
adopt such provisions, said Tom
Custis, national director
efor pensions, in the firm’s Brook-
field, Wis., office. Milliman will de-
cide next month whether to ask clients
to limit its liability to an equivalent of
two or three years’ fees. The firm has
no plans to adopt an indemnification
clause for routine actuarial work, Mr.
Custis said.

e Union funds object

Labor union funds are up in arms.

Trustees of the Central Pension
Fund of the International Union of
Operating Engineers and Participating
Employers, Washington, last week
decided to look for a new actuarial
consultant after Watson Wyatt
presented the new clauses, said
Michael R. Fanning, chief executive
of the fund. The $6.5 billion fund’s
three-year contract with Watson Wyatt
expires Jan. 31, but the firm has
agreed to continue with the
e fund under the existing contract’s
terms until a new firm is hired.

Trustees also decided to ask the
Labor Department’s pension office for
guidance on whether acceptance of
such clauses could cause trustees to
violate their fiduciary duties.

In a Jan. 15 letter, Frank Hanley,
general president of the international
Union of Operating Engineers, asked
all local plans to “vehemently oppose
any attempt by actuarial firms to
escape from liability for their own
negligence.”

William Dale, managing partner
in the Washington law firm of Mc-
Chesney & Dale PC, which repre-
sents several union funds, said three
funds received a request from Watson
Wyatt to add the provisions in their
consulting contracts; he expects all
three will reject the provisions within
the next month.

Joyce Mader, a partner at the
Washington law firm of 0’-Donoghue
& O’Donoghue, which represents
more than 120 pension plans, mostly
union funds, also is asking clients to
reject such clauses and search for new
consultants. Ms. Mader said she was
“outraged” at the actuaries’ efforts to
limit liability in case of screwups.

Another request

Meanwhile, the Washington-based
National Coordinating Committee for
Multiemployer Plans, which
represents about 650 Taft-Hartley
funds, also might ask the Labor
Department’s pension office to clarify
the issue, said Randy DeFrehn,.
executive director.

“This is totally unacceptable. You
have to be able to rely on your
professionals and their advice and
have the confidence in them that if
they make a mistake they are willing
to stand behind it,” he said.

A Towers Perrin spokesman said
no pension fund clients have objected
to the new provisions in their
contracts, although one TP executive
said the firm did stop doing work for
a small pension fund that refused to
accept the provisions.

And Eric P. Lofgren, global direc-
tor of the benefits consulting group at
Watson Wyatt, Philadelphia, said the
firm has had a policy on its books of
insisting on formal “letters of
engagement” from all clients, but
only recently has begun asking pen-
sion funds to sign them. “We frankly
think that what we are proposing is
fairly mainstream here,” he said. =
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Chubb Greup of Insurance Companier
Chubb Executive Risk
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Post Offlee Bex 2002

Simapury, CT 04470-7664

Phape: (860) 408:2000 + Fax: (860) 4082002
www,.chubb.com

February 19, 2002

Michael R. Fanning

Chief Exenutive Officer

Central Pension Fund of the International Union &f Operating Enginesrs and
Participating Employers ‘

4115 Chesapsake Street, NW

Washington, DC 20016

Dear My, Fanning:

Thank you for bringing ¢o our attention the recent request made by Waltgon
Wyatt & Company to limit their liability and hold them harmless for services
they provide to the Central Pansien Fund,

Wnile it is impossible to state {n the abstract whether the policy would
nacesnarily provide eoverage in any give sitvatien, it {5 not the intent of
Faderal Insurance Company's Labor Managemsant Trust Fiduciary Liability Policy
%o cover the errors and omissions of your actuary. We believe any assumption
of exposure such as thiz weuld be exeluded under our policy via Exelusion
5(e) which reads az folldéws: "based upon, arising from, oy in

consequence of liability of others assumed by the Insured under any contract
or agreement, ¢lther written or cral, except to the extent that the Tnsursed
would have been liable in the abgence of the contract or agrsement or unlass
the liability waes assumed in accordance with or under the agresment or
declaration of trust pursuant to which the Trust or pPlan wWere astablished,"
Whether or not or to what extent @ particular loss is covered depends on the
faets and circumstances of the less and the terms, conditions, and
endorsemants of the policy as Lasued,

Not only is it not our intent ta covar an assumption of xisk suech as this,

We have no desire at this time to amend our policy to cover this exposure via
endorsenent and additional premium, The Labor Management Trust Flduciazy
Liabllity Policy 1e & pollcy designed to protsct Insursds against liability
egtablished by ERISA. It i# not designed to cover professional liability
axposures nermally asgoclated with Actuarial Errors & Omissions covarage,

We hope you can sppresiate our position and valus the long=term prelatlenghip
betwaeh our two organlzations. If we can bes of any further agsistance,



pleasa do not hesitate to let us know through your insurance broker,

Sinceroly,

%:4
Tim Connally

Undarwriting Manager
Chubk Executive Risk
Wnolesale Division
B60-408~26582 phone
BEQ-40A=2614 fax
connpllitdchubb. com

coy  Josaph Vaccaro
ARC Exwess and Surplus
300 0ld CGountry Raad
Mineola, NY 11801-4112



UNITED STATES DISTRICT COURT i U\ o 5
DISTRICT OF CONNECTICUT . A
.................................... X ) “\'r-\"\;, SR e

IR R ’f" k b by

JOHN B. FARNHAM, RICHARD S. MONARCA, P R
MATTHEW CAPECE, ROGER CHAPMAN,

THOMAS R. FOGG, GLENN MARSHALL,

MARVIN B. MORGANBESSER, DAVID 2y T
PALMISCIANO, JOSEPH RAYMOND, and JOHN . JURY TRIAL DEMANDED

SCARAMOZZA, as Trustees and on behalf of the Al
CONNECTICUT CARPENTERS PENSION FUND, oy A V0T

Plainnffs,

v September 25, 2000

WATSON WYATT & COMPANY,
Defendant,

...... D

FIRST AMENDED COMPLAINT

Plaintiffs, by their attoroeys, Paul, Weiss, Rifkind, Whartoti &
Garrison and Reid and Riege, P.C., for their Complaint, allege:

Nature of the Actlon

1. | This is an action {or gross megligence, malpracticee breach of
confract and negligent supervision stemming from defendant Watson Wyart & Company’s
persistent errars and meglect in providing actuarial services to the Trugtees of the
Connecticut Carpenters Pension Fund (the “Fund™), an employee pension plag benefitting

thousands of carpenters {n the State of Connecticut.



Parties

2. The Connecticut Carpenters Pension Fund is ao employee pension
benefit plan within the meaning of Section 3(2) of the Employee Retirement Income
Security Act of 1974, as amended 29 U.S.C. § 1001, o seq. (“ERISA™). The Fund was
established under an Agreement and Declaration of Trust effective as of February 25,
1958 (the “Trust Agreement™). As required by the Trust Agreement, the Fund is
administered by é Board of Trustees consisting of 10 members (the “Board of Trustees”
or the “Trustecs™), who manage the Fund for the benefit of its more than 6,000
participating carpenters, retirees and heneficiaries.

3. Plaintiffs John B. Faroham and Richard S. Monarca are co-chairs
of the Board of Trustees,

4, Plaintiffs Marthew Capece, Roger Chapman, Thomas Fogg, Glean
Marshall, Marvin B. Morganbesser, David Palmisciano, Joseph Raymond, and John
Scaramozza are members of the Board of Trustees.

5. Defendant Watson Wyatt & Company is a corporation organized
under the laws of Delaware. On information and belief, Watson Wyatt & Company is
the successor in interest to the Wyatt Company, and is sometimes known as Watson
Wyatt Worldwide. Watson Wyatt & Company, the Wyatt Company, and Watson Wyatt
Worldwide are referred to herein, collectively, as “Watson Wyatt,®

Jurisdiction and Venye

6. This Court has subjsct matter jurisdiction over this action under 28
U.5.C. § 1332

7. Venue is proper in this Judicial District under 28 U.S.C. § 1391.



8. This Court has personal jurisdiction over Wawson Wyatt under Fed.
R. Civ. P. 4(k) and Conn. Gen. Stats. § 33-929(f), as this action arises out of (1) 2
contract made in this state and to be performed in this state; and (2) tortious conduct in
this state. Watson Wyatt has an office located in Stamford, Congnecticut, and is
registered 1o do business in this state.

The Fund

9. The Fund is an employee pension fund that receives contributions
from multiple employers. Employees who work for any employer who contributes to the
Fund may qualify to receive Fund benefits. Such funds, known as “multi-employer
funds,” typically are found in industries such as construction, where workers may be
employed over the course of their careers, on a project by project basis, by many
employers, and therefore may not work for any single canployer long enough to qualify
for retirement benefits under that employer’s pensiqpplan.

10.  Approximately 400 employers make contributions to the Fund
according to the terms of collective bargaining agreements, Con_u*itmgion rates, defined
in terms of dollars per hour worked, are pald to the Fund monthly. Contributions are
invested and used to pay Fund benefirs.

11, Under the Trust Agreement, the Trustees of the Fund have full
autherity to determine the nature, amount and duration of benefits to be paid by the
Fupd. The terms and conditions of these benefits are set forth in detail in the
Copnecticut Carpenters Pension Plan (e “Plan Document”™). Under ERISA, the termas

of fhe Plan Document may be amended to reduce benefits to be earned by employees in



the futwre. ERISA, however, strictly limits the power of the Trustees to reduce benefits
already carned by employees.

Watson Wyatt's Services to the Fund

12. Begiming in approximately 1979 and continuing until March 5,
1999, the Trustees retained Watson Wyatt, an employee benefits and actuarial consulting
firm, to provide advice, analyses and recommendations concerning the structure and costs
of Fund benefits. Specifically, the Trustees engaged Watson Wyau for the purpose of
procuring professional expertise and advice in valuing the Fund’s assets and liabilities,
complying with statutory funding standards, and meeting certain ERISA filing
requirements. [n return for Watson Wyatl's services, the Fund paid Watson Wyatt more
than $400,000 in fees between 1991 and 1998.

13.  Before and during the time the Trustees engag;d Watsoy Wyatt,
Watson Wyatt held itself out as an experienced and qualified cmpioyce benefit cansulting
and actuarial firm well-suited to service the Fund's needs. In 2 written prgposal to the
Fund, the Fund’s acceptance of which Watson Wyatt described as a “legally enforceable
contract,” Watson Wryatt undertook (o provide accurate, reliable and quality jservice,
wued its “automated systems and extensive review, processes,” and prormised the Fund
“np surprises.” |

14, At the outset of and throughout the period Watson Wyatt served as
the Fund's actuarial consulting firm, the Trustees provided Watson Wyatt with extensive
documentation concerning the Fund, including the Plan Document and all amendments
as such amendments were adopted.  The Trustees also supplied Watson Wyatt with data

concerning contribution rates and the Fund's participanits, retirees, and beneficiaries.



15. To fulfill certain of its obligations to, the Fuad, Watson Wyatt
prepared an annual actuarial valuation report (the “Valuation Report™), which it
submitted to the Trustees each fiscal year, Watson Wyatt's Valuation Reports described
the benefits prescrined by the Plan Document, summarized data on the Fund’s
participants and beneficiaries, and purported accurately to value the Fund’s assets and
liahililes based on reasomable actuarial assumptjpns and methods and the Fund’s
experience. Prior to 1998, each Valuation RepgniWatson Wyﬁtt presented to the
Trustees represented that the Fund's contribution rate§ wgre sufficient to meet the: Fund's
ohljgations without change and also were adequatefgo meet ERISA’s minimum funding
reqpirements. |

16.  Watson Wyatt regularly attended)meetings of the Trugjees, where
it reviewed the assumptions, methods, findinge and cgnclusions of the Valuation Reports,
and otherwise advised the Trustees concerning the Jfinancial integrity of the Fund.
Watson Wyatr knew that the Valuation Reports servefl to inform the Trustees whether the
Fund’s assets exceeded its liabilities. Watson Wyagt also knew that the Trustees would
rely, and the Trustees in fact relied, on Wsatson #yatt and the Valuation Reports to
determine whether to increase, decrease or maintajn benefits or to seek adjusgnentx 1in
cogytribution rates.

17. Frqm 1991 through and incliding 1997, Charles Austin was the
principal Watson Wyar sctuary respansible for tje actuarial services proyided to the
Fupd by Watson Wyatt. Mr. Austin personally atténded Trustees” meetingj, completed
ang signed the annual actuarial valuations and prgvided extensive advicelto the Fund

regarding issues such as benefit increases and other yan amendments.



Watson Wyatt's Malfeasance
18.  Through persistent neglect and reckless, wanton distegard of its

professional responsibilities to the Fund, Watson Wyatt, beginning in or about 1991,
committed critical errors in preparing the annual Valuation Reports and other materials
proyided to the Trustees. As a result, Watson Wyalt erroneously measured and severely
and materially under reported the liabilities and annual costs of the Fund, causing the
Trustees to make decisions concerning whether to increase, decrease or‘maima'm benefits
or seek adjusted contribution rates based on materially inaccurate informatiqn. |Despite
its professed expertise and vaunted automated systems and review processes, Watson
Wyatt failed to discover these egregious errors for more than seven years.
19.  Beginning with the Valuation Report for the fiscal year beginning

Apiil 1, 1991 (“Fiscal 1991") and continuing through the Valuation Report for the fiscal
year heginming April 1, 1997 (“Fiscal 1997"), each Valuation Repart prepared by Watson
Wyatt materially under reported the Fund’s costs and liabilities (vested and unvested) for
various bepefits described in the Plan Document, cven though these benetit obligations
were known to Watsonn Wyatt and described in the Valuation Reporis themselves. In
- particular, Watson Wyatl materially understated the Fund’s liabilities as follows:

(a)  Watson Wyatt failed 10 account for benefits owed to[disablcd
retirees.

(b)  The Plan Document permits carpenters io elegt a pension
benefit payment option known as “Ten Years Certain and Life Pension.” Under this
option, a retired carpenter receives benefits for the remamder of his life. If, however,

the retired carpenter dies within 10 years after retirement, the retiree's| beneficiary



cantinues (o receive retirement benefits for a period ending ten years after the carpenter’s
retirement.  Watson Wyatt incorrectly valued the benefits payable under this option to
carpenters retired for fewer than ten years as if such bepefits cease after ten years.

(¢)  The Plan Document provides for payment of benefits,
known as “pre-retirement death benefits,” for spouses of participating carpenters who die
prior to retirement when the participating carpenter's retirement benefits were vested at
his or her time of death. Although ERISA mandates a minimum pre-retirement surviving
spouse benefit equal to at least 50% of the amount the deceased carpenter would have
received had he retired immediately prior to death, the Plan Document prescribes a
higher pre-retivement surviving spouse benefit, i.e., a benefit equal to 100% of the
retirement benefit the carpenter would have received had he retired immediately jprior to
death. Watson Wyatt incorrectly valued the costs of the Funds' pre-retirement surviving
spouse benefit as if the Plan Document prescribes only the 50% minimum benefit
required under ERISA.

(&)  Although the Plan Document provides for payment of
monthly benefits equal to up to $90 for each year of qualified service (depending on the
participant’s average conttibution rate), Watson Wyait vaiued monthly benefits payable
by the Fund as if they were capped at $50 for cach year of qualified service.

20.  These errors, and Watson Wyalt’s wanton failure to discover them
prior to 1998, caused Watson Wyatt to understatc the Fund’s liabilities for cach fiscal
year from Fiscal 1991 through and indudiug Fiscal 1997. By Fiscal 1997, the
cumnlative effect of Watson Wyatt’s multiple ervors caused it (o under report the Fund's

liabilities by more than $32 million. As a result, at the beginning of Fiscal 1997, the



Fund's ligbilities were neatly 25% higher than the lisbility figure reported by Watson
Wyart to the Trustees before discovery of Watson Wyaﬁ’s etrors. Moreover, whereas
Watson Wyatt reported before disclosure of its errors that the Fund’s assets were greater
than or equal to the Fund’s vested liabilities, the Fund in fact had an unfunded vested
fiability for Fiscal 1997 of approximately $20 milfion.

21.  As a result of the huge errors in Watson Wyatt’s valuations, its
priar representations to the Trustees that the Fund's contribution rates were sufficient to
fund the benefits prescribed by the Plan Document were false. Whereas Watson Wyatt
reported for Fiscal 1997 that the Fund's expected average contribution rate exceeded the
Fund's total costs, the Fund’s average contribution rate was in fact substantially less than
the Fund’s costs. As a result, absent deep reductions in plan benefits or substantial
incgeases in contribution rates, the Fund will be unable to meet its‘ contimuing obligations
to pay benefits and ta comply with stafutory minimum funding requirements.

22.  Watson Wyatt compounded its ergors in massively understating the
Fund's costs and Habilities by failing 1o use reasonable agtnarial methods and assumptions
in preparing the Valuation Reports, Specifically, in calculating the Fund’s liabilities,
Watson Wyatt used an outdated mortality table, which failed adequately (o account for
increasing life expectancies in recent years. For Fiscal 1997, Watson Wyatt's use of the
outdated mortality table cavsed it to nnder regorfhthe Pund's total liabilities by
approximately $12 million.

23, Waon Wyatt was aware beginnipg 0o later tham January 1994 that
Charles Austin’s performance was severely deficient. [For example, in January 1994, a

segior Watson Wyatt actuary authored & scathing review of Mr. Austin’s performance



far another Watson Wyatt actuarial client. This performance review clearly indicated
that, because of Mr. Austin’s deficient understanding of computer programming and
other problems, the actuarial calculations performed for the client were inaccurate by
very large percentages, 35%-45% inidally, These inaccuracies required repeated
corrections. The work for this Watsan Wyatt client was described in the review as “the
worst actuarial information {the reviewer had) ever presented to a client.”

24.  Despite being aware of Mr. Austin’s severely inadequate
performance, Watson Wyatt did not remove him as primary actuary for the Fund or,
upan information and belief, otherwise limit his responsibility for the Fund's actuarial
services. Nor did it audit his work for the Fund - an sudit that would have disclosed
gross errors. Instead, Watson Wyatt intentionally or recklessly disregarded Mr. Austin’s
significant deficiencies as an actuary and kept Mr. Austin’s manifest deficiencies secret
from the Fund. Watson Wyatt intentionally or recklessly permitted a manifestly
unqualified actuary to continue working for the Fund and to continue committing gross
and repeated actuarial errors that injured the Pund severely.

95, The multiple errors in Watson Wyatt's valuation of the Fund's
liabilities, and its reckless failure to discover aund disclose these errors (o the Trustees.
continued from at least 1991 through and including September 1998, when Watson Wyatt
revealed to the Trustees for the first time ifs errors and their severe adverse effect on'the
Pund’s financial status, Had the Trustees known the true facts concerning the Fund’s
liabilities, they would have reduced benefits payable by the Fund or sought higper

contribution rates in order 1o prescrve the Fund's financial integrity.



R F ACTT

(Negligence)
26.  Plaintiffs repeat and reallege the allegations of paragraphs ! through

27.  Watson Wyalt owed plaintiffs 8 duty to exercise due care and skill
in providing actuarial services to the Fund.

28. By recklessly, wantonly and repeatedly committing gross ervors in
praviding actuarial services w the Fund, and in failing promptly to discover and disclose
those corors to the Trustees, Watson Wyatt acted repklessly and with gross negligence,

29.  As a direct, proximate and fgreseeable result of Watson Wyatt's
gross negligence, the Fund has suffered acmual damgges in an amount to be determined
at trial, but in no event less than $45 million and is/eptitled to punitive damages.

SECOND CAUSE OF ACTION
(Malpractice)

30.  Plaintiffs repeat and reallege the gliegations of paragraphs 1 throygh

31.  In undertaking to provide actyarial services to the Fund, Watson
Wyatt owed a duty to the Fund to discharge its profesgional obligations with the degree
of skill and competence expected and required of actaries.

32. By recklessly, wantonly and repeatedly committing gross errors in
providing actuarial services to the Fund, and in failing promptly to discover and disclpse
those errors to the Trustess, Watson Wyatt failed to disgharge its professional obligations

to the Fund with the degree of skill and competencejegpected and required of actuarics.
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33.  As a direct, proximate and foreseeable result of Watson Wyatt's
malpractice, the Fund has suffered actual damages in an amount to be determined at trial,
but in no event less than $45 million and is entitled to punitive damages.

THIRD CAUSE OF ACTION

(Breach of Contract)

34.  Plaintiffs repeat and reatlege the allegations of paragraphs | through

35. Watson Wyatt entered into a contractual relationship with the
Trustees to serve as the Fund’s actuary, Among other things, the contract obligated
Watson Wyatt to provide accurate, reliable and quality actuarial services on behalf of the
Fund,

36,  The Trustees, acting on behalf nfithe Fund, performed all of their
obligations under their contract with Watson Wyatt,

37. By recklessly, wantonly and repegtedly conﬁmitting gross errors in
providing actuarial services io the Fund, and in failing promptly to discover and disclose
thuse errors o the Trustees, Watson Wyatt breached ifs contract with the Trustees.

38. By reason of the foregoing, the Hund has suffered actual damages
in an amount to be determined at trial, but in no eyeat less than $45 million and is
cutitled to punitive damages.

FOUR
(Negligent Supervigion)
39.  Plaintffs repeat and reallege the allegations of paragraphs | through

it



40.  Warson Wyatt owed a duty to the Furnd to supervise its employees
who provided actuarial services to the Fund, in order to prevent significant actuarial
errors, particularty when Watson Wyan was aware that a specific employee’s
performance was substandard and had previously resulted in sighiﬁcant actuarial
inaccuracies for other Watson Wyartt clients.

41. By recklessly and wantonly disregarding its knowledge of Charles
Austin’s inadequate performance and by failing to take any precautionary or remedial
actions to ensure that such deficiencies had oot and wouwld not continue to have a negative
impact upon the Fund, Watson Wyatt negligently breached its duty to the Yund to
supervise its employees.

42.  As a direct, proximate and foregeeable result of Watson 'Wyatt's
negligent supervision, the Fund has suffered actua, damages in an amount L0 be
determined at trial, but in no event less than $45 miillion and is entitled to punitive
damages.

WHEREFORE, plaintiffs request pu@gment against Watson Wyatt
awardiug:

L. Damages in an amount to be defermined at tnal, but in fo event
less than $45 million;

2. Punitive damages in an amoupt (o be determined at trial;

3. Prejudgment interest pursuant| ta Conn. Gen. Stats, § 3743(a);

4. The costs and expenses of this action, inciuding reasonable

attorneys’ fees; and

1z



5. Such other and further relief as the Court deems just and proper.

IURY DEMAND
Plaintiffs hereby demand a trial by jury of all issues that may be so tried.

Dated:  New York, New York
September 25, 2000

PAUL, WEISS, RIFKIND, WHARTON
& GARRISON

\Lbwis R. Claytb%(ctﬂ%w) 0
Michasl E. Get;tz&nan (ct20406)
Jeremy M. Creglan (ct20851)
Kimberly E. m reight (ct20407)

1285 Avenue of th¢ Americas
New York, NY 10019-6064
(212) 373-3000
Facsimile: (212) 757:39%0
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To:

REID AND RIEGE, P.C
Lawrence H. Lissitzyn (ct05356)
One State Strest

Hartford, Cennecticut 06103
{860) 278-1150

Facsimile: (860) 240-1002

Counsel for Plaintiffs

Allan B. Taylor, Esq.

Day, Berry & Howard LLP
CityPlace

Hartford, CT 06103

(860) 2750100

Facsimile: (860) 275-0343

Peter A, Biagetti, Bsq.

Joseph P. Messina, Esq.

Benjamin L. Hincks, Esq.

Jeanne .. Smoot, Bsq.

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
One Financial Center

Boston, MA 02111

(617) 542-6000

Facsimile: (617) 542-2241

Counsel for Defendant

14



UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

JOHN B. FARNHAM ET AL, : Ve
as Trustees and on behalf of
the CONNECTICUT CARPENTERS
PENSION FUND,
Plaintiffs

v. , 1.95-CV-00792 (EBB) (%/,
A

WATSON WYATT & COMPANY,
Defendant

RULING ON MOTION TO ALTER OR AMEND
THE JUDGHMENT, OR IN THE ALTERNATIVE, FOR A NEW TRIAL ON DAMAGES

INTRODUCTION

Following the conclusion of the four-week trial on claims
of, Inter alios, breach of contract and actuarial malpractice,
the jury returned a verdict in favor of the Plaintiffs in the
amount of $32.2 million, taking failure to mitigate into
consideration in their deliberations. Plaintiffs were also
awarded $7.3 million in interest under Conn.Gen.Stat. Section 52-
192a because the jury verdict was greater than their affer of
judgnment, for a total of $39.5 million. Defendant now moves to
amend or alter the judgment, or in the alternative, for a new
trial on damages, asgserting that the jury verdict was against the
weight of the evidence and that the very most the jury>could have
awarded was $18.9 million, plus $3.8 million in potential

interest income.



STATEMENT OF FACTY

The Court sets forth only those facts deemed necessary to an
understanding of igsues raised, and decision rendered on, this
Motion. The Court has previously issued & myriad of opiniong and
orders in this case, with which it agsumes familiarity, and
incorporates them by reference herein.

Plaintiffs' evidence at trial demonstrated that, for over a
near decade, actuarial errors were made by Defendant in the
calculaltion of the liabilities ofrthe Connecticut Carpenters’
Pension Fund and that the Trustees of the Fund relied on these
erronequs calculations to ita detrimegnt, leaving the Fund with a
present enormeous debt. 2As the Trustees and experts testified at
che trial, had the Trustees known the true financial state of the
Fund, they would have decreased benefits and/or raised
contributions to ensure that the Fund maintained its historically
low Unfunded Accrued Liability {"UAL®'), and an Unfunded Vested
Liability ("UVL") of zero. See Testimony of Matthew Capece
143:18-144:1, 2/15/01 (Exhibit 1); Rgger Chapman S1:4-92:2,
110:1-116:15, 2/9/0%L (Exhibit 2}; Joseph Raymond 140:12-140:25,
2/8/01 (Exhibit 4);’John Cunningham, 234:24-235:6, 2/20/01
(Exhibit 14); and David Salibar, 243;18-244:6, 2/20/01 (Exhibit
15) . Each of these individuals emphasized that they would have
done whatever it took to reduce the liabilities and have no UVL,
and each testified that this was posdible. Mr. Raymond testified
that this was a "major priority" of the Trusteég, The Trustees

also produced in Plaintiff's Ex. 1 three letrers, in 1932, 1983



and 1995 from Watson Wyatt, pricing various benefits increases
and reflecting the Trustees' unwavering focus on avoiding UVL and
excessive UAL. Summarizing his review of the'documentary
evidence, one of the Plaintiffs' experts, Mr. Arnold, testified
that the Trustees never enacted a single benefit increase which
would have deviated from their financial priorities. See Arnold
testimony at 155:24-156:11 (1/30/01) (Exhibit 17).

Charles Austin, the Defendant‘s actuary during the period of
errors, testified that avoiding UVL was very important throughout
his tenure an as the Fund's actuary and that its investments
were, accordingly, on the conservative side. See Austin
testimony at 156:4-10 (2/6/01) (Exhibit 1%). Wayne Foster, the
Watson Wyatt actuary who discovered the errors, testified, as did
the Trustees uniformly, that the Trustees could have raised
contributions or decreased benefits if they had been given
accurate, rather than erroneous, information over the years.

Plaintiff's expert, Daniel Arnold, gave significant and
highly detailed testimony as to the financial impact of the
Defendant's errors on the status of the Fund. He quantified that
impact as $44.,7 wmillion, and for illustrative purposes, ghowed
the jury several different scenarios which the Trustees could
have followed to maintain the Fund's financial position, had they
received accurate information. See Arnold testimony at 35:18-
36:2; 38:10-39:2; 89:20-90:1 (Exhibit 21).

Watson Wyatt's expert, Vincent Amoroso, conceded that, with

control over benefit levels, contributions and investments, there

T



were innumerable ways ("hundreds of thousands") for the Trustees
to adjust the finances of the Fund to achieve their financial
goals, over the years in which they received the false
information. See Amoroso testimony at 80 (Exhibit 22).

Defendant asserts that the Fund has not been damaged by the
loss of past contributioens, as it may make them up in the future.
The Court disagrees. The ability to collect contributions in the
future in no way undermines the past damage to the Fund. It was
the Fund which suffered as a result of lost contributions becauae
it has forever lost the opportunity to collect those
contributions and invest them accordingly. Due to the massive
debt the Fund is now struggling under, the amdunt that the
contributions would have to be increased to is not possible,
pecause they would have to be "massive. See Capece testimony at
141:25-143:17 (2/15/01) (Exhibit 28). Accord Chapman testiwmony
at 86:12—87~18 {2/9/01) (BExhibit 2:9); 85:2-85:25 (BExhibit 30).;
Donald Pierce testimony at 16:5-17-5 (2/13/01) (Exhibit 31).

In addition to this testimony, it is beyond cavil that the
harm accrued to the Fund -- not the employers, as Defendant
contends. It was the Fund -- not the contributing employers --
rhat Jost the contributions. It is the Fund that now haa a
massive deficit, has had to cut benefits radically and is forced
to allocate most of its contributions to debt service and not to
benefits. In fact, Defendant's expert agreed with Plaintiff's
expert that the opportunity was lost on the part of the Fund to

teke the contributions, invest them and get investment returng,



especially in the favorable stock market of the late 1990s. Cf.
Arpold testimony at 34:16-34:19 (Exhibit 35) (1/30/01); 146:12-

147-4 with Amoross testimony at 128:11-20 (2/22/01) (Exhibit 36).

The current disastrous shape of the Fund is further evidence
that it suffered greatly from the near decade of false reports.
Kathleen Riley, the Fund's current actuary, testified that the
current rate of contributions is insufficient to pay even the
interest on the Fund's huge UAL, let alone the principal. Riley
testimony at 131:18-133:6 (1/14/01) (Exhibit 37).

LEGAT, ANATLYSIS

I. Tha 8tandnrd of Review

Rule 59(a) of the Federal Rules of Civil Procedure provides
that a court may order a new trial following a jury verdict "“for
any of the reasons for which new trials have heretofore been
granted in actions at law in the courts of the United States."
Fed.R.Civ.P. 59(a) (1). Rather than being bound to construe the
evidence in the light most favorable to the non-movant, the Court
may comsider the credibility of the witnesses and the weight of
the evidence, as this Motion calls for it to do. "Where the
resolution of the issues depended on asseasment of the
credibility of the witnesses, it is proper for the court to

refrain from setting aside the verdict and granting a new btrial.!

Metromedia Co. v. Fugazy, 983 F.2d 350, 363 [(2d Cir.1992); see

also Tennant v. Peoris & P. Union Ry., 321 U.3. 29, 35

(1944) (dury's coredibility assessment are entitled to deference) .



wWhile a new trial may be granted if there was substantial
error in the admission or exclusion of evidence or the court

committed error in its jury instructions, gee MontQOmery Ward &

Co. v. Duncan, 311 U.S. 243, 251, 61 S.Ct. 189, 194, 85 L.Ed.2d

147 (1840), the court may not grant a new trial unless it ig
convinced that "the jury has reached a gericusly erroneous result
or that the verdict is a miscarriage of justice. Smith v.

Lightening Bolt Productions, Inc., 861 F.2d 363, 370 (24 Cir.

1988) cited in Sargeant v. Serrani, 866 F. Supp. 657, 662

(D.Conn. 1994). See also Mallis v. Rankers Trust Co., 717 P.24

683, 691 (2d Cir. 1983) (alternative motion for new txfial brings

into play other considerations, chief of which is ¢ourt s duty to

prevent miscarriage of juastice). Accord Bevevino v. payjar, 574

F.2d 676, 684 (2d Cir. 1978); Compton v. Luckenbach Overgeas

Corm., 425 F.2d 1130, 1133 (2d Cir.), cert. den‘d, 400 U.S. 916
(1870) . Such a motion should not be granted unless an
intervening change in the law has occurred, new evidence is
available, or there is "the need to correct a clear error ar

prevent manifest injustice." Virgin Atl, Airways, ILtd v. Nat'l]

Mediation Board, 956 F.2d4 1245, 1255 (24 Cir. 1992). The burden

on the Defendant is therefore subgtantial.
“A district court has broad discretion in determining
whether to grant a motion to alter or amend the judgment." Baker

v. Dorfman, 239 F.3d 415, 427 (2000).



II. The Standayxd As Applied

after a thorough review of the transcripts and documentary
evidence in this case, the Court will exercise ite discretion and
DENY Defendant's Motion to Alter or Amend the Judgment or For A
New Trial [Doc. No. 198]. The weight of the evidence in this
case lay heavily in faver of Plaintiffs, as demonstrated above in
the Statement of Facts. Defendant does nothing more than
reitprate arguments that the jury found unavalling at the trial
of the matter.

Further, in reply to Defendant's claim that, because the
jury came back within a few hours after a four-week trial and
therpfore, of necessity, had to have misunderstood the evidence,
this Coprt rejects such a contention. Accord Baker vy.

Conngeticut Bank & Trust, 125 F.R.D. 25, 28 (D.Conn.1988)

(EBBJ (movant's “hypothesizing regarding the jury deliberations
s sheer conjecture. The fact may well be that the jury
felt [Defendant] had no case at all and viewed extended
discussion as pointless"). This jury was one of the most
attentive this Court hag seen.
CORCLUSION
The Court finds that Watson Wyatt has failed to meet lte
“very heavy burden" to prove that the verdict in this case was

agaihpst the weight of the evidence. Norton's V. Samls Club, 145

F.3d 114,218 {(2d Cirx. 1998).



The Clerk is directed to =zlese this case.

SO_QRDERED
v /
ELLEN BREE BURNS

SENIOR UNITED STATES DISTRICT JUDGE

rt
PDated at New Haven, Connecticut this {Z day of June, 2001.
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Arbitration

Provision in Stock Purchase Accord
Requires Arbitration of Employment Claims

must arbitrate their employment-related claims un-
der the arbitration provision included in a stock

purchase agreement that governed their employment,
the U.S. District Court for the Northern District of Illi-
nois ruled Jan. 12 (Abinanti v. Leggett & Platt Inc., N.D.
IiL., No. 00 C 6029, 1/12/01). , o

Judge Ruben Castillo granted Leggett’s motion to
stay a trial and compel arbitration. He rejected the ar-
gument of T. Michael Abinanti, Sharon Abinanti, Grant
L. Gillihet, William: P. Goddu, and -Thomas A. Mod-
rowski that their claims for breach of contract, tortious
interference, bad faith, and slander fell outside the
scope of the stock purchase agreement’s arbitration
provision. R

“A broad arbitration clause such as the one con-
tained in the [stock purchase agreement] ‘necessarily
create[s] a presumption of arbitrability,” because the
clause embraces évery dispute between the parties hav-
ing a significant relationship to the contract regardless
of the label attached to the dispute,” Castillo wrote,
“Plaintiffs’ complaint makes clear that all of their
claims relate to their - contractual relationship with
[Leggett], under the [stock purchase agreement] and
the Employment Agreements.”. - o

F ive employees terminated by Leggett & Platt Inc.

Former Employees of Met Displays. The plaintiffs are
five former shareholders and employees of Met Dis-
plays Inc., a manufacturer of store display fixtures. Leg-
gett, which also makes store fixtures, acquired Met-in
* June 1999 through a stock purchase agreement. Under
the ‘stock purchase agreement, Gillihet, Goddu, Mod-
rowski, and the ‘Abinantis each became an employee of
Leggett through individual employment agreements.
Section 8:15 of the stock purchase agreement, titled
“dispute resolution,” provided: “Except as provided in
Section 1.3 (relating to the calculation of the Purchase
Price), any dispute, controversy or claim arising out of
or relating to this Agreement or any agreement contem-
plated hereby shall be settled by binding arbitration.”
Section 1.3 of the agreement required Leggett to pre-
pare a closing balance sheet for Met to use in calculat-
ing the actual purchase price of the company. The sec-
tion also gave shareholders 30 days after the prepara-
tion of the balance sheet to file a notice of disagreement
stipulating any objections. Any determinationi made in
the balance sheet that was not objected to “shall be
deemed final and binding upon the parties upon deliv-
ery of the Notice of Disagreement,” Section 1.3 said.
After the employees were terminated, they sued in
the Cook County Circuit Court, arguing that Leggett:
. m breached the stock purchase agreement and each
employee’s employment agreement; '
‘w tortiously interfered with the employees and Met
by directing Met to terminate them; '
m ordered their terminations in bad faith; and
m slandered the employees by publishing untrue
statements about them regarding purported miscon-
duct. : ' »
Leggett removed the case to the federal district court
and moved to compel arbitration.

Claims Related to Stock Purchase Agreement. In deter-
mining that the employees’ slander, tortious interfer-
ence, and bad faith claims are arbitrable, Castillo held
that “the factual allegations underlying the claims fall
within the arbitration provision in the [stock purchase
agreement].” :

The court said the employees’ complaint acknowl-
edged that their claims arise out of their contractual re-
lationship with Leggett. Plus, the arbitration provision
required the arbitration of all claims ‘“‘arising out of or
relating to [the stock purchase agreement] or any
agreement contemplated hereby,” the court said.

“But for the [stock purchase agreement] and the Em-
ployment Agreements, Plaintiffs’ claims would never
have arisen,” the court wrote. “They arise from the very
heart of their relationship with [Leggett]. . . . Therefore,
they are logically ‘contemplated by the [stock purchase
agreement] and are subject to arbitration pursuant to
§8.15.” . ;

The court also rejected the employees’ argument that
their claims concerned the calculation of the purchase
price, falling within Section 1.3 of the stock purchase
agreement, and therefore were not subject to arbitra-
tion. ' ' ’

_The employees complained that Leggett officials or-
dered their termination to avoid paying $6.1 million of
the $48 million purchase price that was guaranteed to
the employees as minority. shareholders, via a
performance-based bonus pool. Since this claim con-
cerned the purchase price, it was not subject to arbitra-
tion, they argued. S *

The court disagreed. “[Section] 1.3 describes the cal-
culation of the purchase price,” he wrote. “‘At the time
this lawsuit was filed, the purchase price already had
been calculated, and both parties had agreed to it.
Therefore it is hard to.imagine how Plaintiff’s claims
could concern the calculation of the purchase price.”

»In:addition, -the bonus pool issue raised by the em-
ployees:was “not mentioned - anywhere: in"§ 1.3, but
rather, explained in §1.5,” the court’said. Since the
claims based on the bonus pool money fall under Sec-
tion 1.5, they are subject to arbitration, the court said.

As for the claims that Leggett breached the employ-
ees’ individual employment contracts, Castillo said it “is
clear from the language of the [stock purchase agree-
ment] that the Employment Agreements were contem-
plated by the contract, and thus are also arbitrable.”

By Mark CuUTLER

Public Pldns

Los Angeles Retirement Fund Sues
Towers, Perrin Over §2 BillionfMiscalcuIation

0S ANGELES — The Los Angeles County Employ-
L ees Retirement Association (LACERA) filed a law-
‘suit Jan. 12 against Towers, Perrin,  Forster &
Crosby Inc. to recover more than $2 'billion in losses
LACERA claimed it incurred as a result of miscalcula-
tions that went undetected for 20 years (Los Angeles
County Employees Retirement Association v. Towers ,
Perrin, Forster & Crosby Inc., Cal. Super.Ct., BC243235,
1/12/01). - :
. The $32 billion retirement fund charge in the com-
plaint that Towers, Perrin, which served as LACERA’s

1-30-01

COPYRIGHT © 2001 BY THE BUREAU OF NATIONAL AFFAIRS, INC., WASHINGTON, D.C.  BPR

ISSN’ 1069-5117



- LEGAL NEWS

(Vol. 28, No.5) 561

actuary from 1977 until April 1998, “grossly undercal-
culated the amount of contributions that should have
been paid” into the fund. For 20 years, Towers, Perrin
“also failed to detect and. correct their own calculation
errors,” the lawsuit alleged.. . . . SRSl

“As:a result, LACERA was deprived of 20 years of
additional contributions which should have been paid,
and the- significant earnings on those contributions

which would have been realized,” LACERA said'in the

lawsuit. : e ,

The lawsuit, which listed causes of action for negli-
gence, breach of written contract, and breach of implied
contract, sought damages. which the complaint said ex-
ceeded $2 billion, . - - T © il

In a statement, Towers, Perrin said the LACERA plan
is financially secure and in fact, is overfunded. “When
Towers Perrin began its actuarial consulting work with
LACERA in 1977, the plan had only 41.7 percent of the
funds needed to pay its retirement benefit-obligations.
When Towers Perrin concluded its work in 1998 with
the submission of the 1997 valuation .report, the plan
was 118 percent funded,” the company said. .+ . ..

“The assets of the plan have been preserved, all ben:
efits will be paid, and the plan is well-funded. That’s the
reason you do.an actuarial evaluation,”’ Steve Kerstein,
managing director of Towers, Perrins’ global retirement
business told BNA. ‘We're basically saying: ‘mission
accomplished’,” de A

In order to make its clain
haye to prove economic loss
lieves did not occ
fund, Kerstein sai
“vigorously defend
added. ..o o S e i e

LACERA discovered what it claimed were two major.
miscalculations by Towers, Perrin in.1998, after. the re-
tirement fund retained Milliman & Robertson. to con-
duct an independent audit of Towers, Perrin’s most re-.

for damages, LACERA will
owers, Perrin be-
1e retirement-

cent actuarjal investigation, and its most recent tu-

arial valuation..

Future Liability Calculation. In'its report'to LACERA
. Milliman & Robertson said Towers, Perrin had mistak-
enly calculated LACERA's expected future liability -to
members ‘who 'worked until-‘an “ultimate ‘retirement
age” — the age at which the actuarial model assumed
all workers of a certain age would retire and claim ben-
efits — to be zero. The actuarial model used age 60 as
the ultimate retirement age for “safety” employees,
such as fire fighters and law enforcement personnel,
and 70 for all ‘other members, the lawsuit noted. *= -
“In other words; Deféndants” error had the effect of
assuming that members who retired at the ultimate re-
tirement age would receive no.benefits from the plan;”
LACERA asserted..The “‘zero benefit error” resulted.in
an understatement of. the “actuarial accrued. liability
(AAL)” that, by 1997, was about $930 million, the law-
suit claimed. S . L :
Towers, Perrin had sufficient information about the
plan and its members that it should not have made the
error, LACERA charged. “Indeed, it is elementary that
members who retire at the ultimate retirement age
would receive substantial, not zero, benefits from the
plan,” it added. ,
The other major error, Milliman & Robertson re-
ported, related to the calculation for disability retire-
ments for safety members, according to the complaint.

The county plan allowed members who became dis-
abled as a result of injury or disease arising out of their
employment to claim service-connected disability ben-
efits equal to 50 percent of their final compensation, the
lawsuit said, If, however, the ber would otherwise
be entitled to a service. retire ased, i rt, on

years of service, and if that
the 50 percent’ disability retirer
member was entitled to t

While Towers,
plan, and even app :
liability of service-connected disal
general members, the firm “failed t

pect of the plan when calculating
to safety members, fai ‘

tial number of thesé i
efits at the' high_"" T service ret

or resulfed in
1'liability of a
id. The two err

Perrin officials acknowledged the errors, bot
and in writing, the lawsuit said. Moreover, 1
said it could not have known abolt the errors p
the' Milliman & Robertso ‘through the éex
of reasonable diligénce. L

The retirement"filhd 'OV
failed to"exercise the ¢ ind skill possessed 1 v
table’ actuaries, inéluding properly ‘reviewing ‘and’ test-
ing the accuracy of its work. .- B

“LACERA is informed-and believes: that' Towers De-
fendants did not :verify the: integrity of the computer
program orother'system thiey usedin the actuarial valu-
ation as of June 30; 1977;:and in each and:-every one:of
the later valuations through and including thdse as of
June 30;°1996, and failed'to test vital calculations ‘that

were the basis for their reports, valuations and recor-

- mendations;” the lawsuit asserted.” !

‘comment specifically on the al-
error by company. officials in 1998,
rred to focus on the basic issue of

 Kerstein declinex
leged admission’
saying the firm preferred’ . le
whether the actuarial evaluations .:-accomplished
LACERA’s 'stated - goal of achieving.-a- 100 percent
funded plan.: . -0 oy RO N
Peter W. Devereaux; orie of the Latham & Watkins
attorneys represeriting LACERA; told ‘BNA -that sirice
thé complaint had only recently been filed, no trial date:

had ygt been set.

- BY Tom GiLroy

Disabilities

Shift of Worker to Ad Hoc Job at Same Pay
Not Valid Basis to Deny Disability Retirement
n Office of Pérs,dhnel Mahagerrierif pbli?:y of dehy?'
A ing disability retirement eligibility to federal em-
ployees whose agencies find work for them to do

in ad hoc positions at the same grade and pay level as
their official position but with reduced duties is unlaw-
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