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March 6, 2002

Mr. Robert J. Doyle, Director
Office of Regulations and Interpretations
Room N5660
Pension and Welfare Benefits Administration
United States Department of Labor
200 Constitution Avenue, N.W.
Washington, D.C. 20210

Re:  Request for Advisory Opinion regarding Limitation of Liability and Indemnification
Proposals from Actuarial Firms

Dear Mr. Doyle:

The National Coordinating Committee for Multiemployer Plans (“NCCMP”), a national,
nonpartisan, non-profit organization of multiemployer pension, health and welfare plans
and their labor-management sponsors, joins with the Central Pension Fund of the
International Union of Operating Engineers and Participating Employers (“CPF”) in its
request for guidance from the Department of Labor regarding the issue of limitation of
liability and indemnification sought by several actuarial firms performing valuations of
multiemployer defined benefit pension plans as required by ERISA § 103.  As you have
undoubted discerned from your review of the facts in the CPF submission, the subject of
this request has significant ramifications, both legal and practical, beyond the presenting
case.  Because we represent the interests of  the multiemployer plan community at large,
we believe that the both the Department and the NCCMP have a common objective in
seeing that fund trustees and other fiduciaries are provided with appropriate guidance in
this matter and we would welcome the opportunity to meet with you to discuss this
matter in depth.

Background

Many of the largest actuarial firms in the country have recently reported that they are
requiring, or considering requiring, the type of limitation of liability and indemnification
clauses which precipitated CPF’s submission in this matter. In a January 21, 2002 article
appearing in Pensions & Investments magazine (included as Exhibit 2 with the CPF
submission), Watson Wyatt Worldwide, Towers Perrin and William M. Mercer, Inc. were
all reported to be requiring these clauses, while Milliman USA and The Segal Company
were reported to be studying the situation. Each of these firms is a large national
organization that has traditionally provided actuarial services to multiemployer pension
and welfare plans throughout the United States. It is fair to say that, as a group, they are
leaders in the industry.

Irrespective of the business considerations behind the motivation for these demands
(which are briefly discussed below), they present a clear dilemma for multiemployer
plans and their trustees and participants. Specifically, trustees may violate ERISA by
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agreeing to such demands and, if agreed to, participants will be left without protection
from errors caused by actuarial malpractice.

Discussion

For the reasons discussed in the submission of the CPF, we concur with their conclusion
that a reviewing court might well conclude that trustees violate Sections 404(a)(1)(A),
404(a)(1)(B) and 406 (a)(1)(D) of ERISA by agreeing to the limitation of liability and
indemnification clauses such as those proposed.

Because this is an issue of first impression, and one with enormous potential
consequences for ERISA plans, guidance from the Department is necessary to assist
trustees in addressing this issue in a manner consistent with their statutory obligations.

As suggested in the Pensions & Investments article, and discussed in greater detail in the
CPF submission, the new demands for these clauses may have been precipitated by recent
judgments and claims in actuarial malpractice cases, which have created an insurance
dilemma for the firms involved, and possibly for the industry as a whole. If such a
dilemma exists, however, it cannot excuse the trustees from their duty to act solely in the
interests of plan participants and beneficiaries.

If actuarial firms are faced with a business challenge because of their past malpractice,
they must make their own business judgments to address that challenge. If insurance
markets have properly identified certain firms as unacceptable risks, then those firms may
be required to refocus their business plan on that portion of the market for actuarial
services that can legally indemnify them and limit their malpractice liability. ERISA
plans are only one part of their potential market.

A wide variety of businesses other than ERISA plans utilize actuarial services, most
notably life, health and casualty insurance companies. Such commercial clients are
governed by the relatively liberal “business judgment” rule in deciding whether to accept
financial liability for actuarial malpractice. They place corporate assets in jeopardy by
accepting such liability. ERISA trustees, on the other hand, are governed by the more
exacting “prudent man” rule, and place plan assets in jeopardy by accepting such
liability.

As reflected in the comments of Watson Wyatt spokesman, Eric Lofgren, in the Pensions
& Investments article, actuarial firms may regularly require such liability-shifting clauses
from their non-pension fund clients. However, in attempting to extend those clauses to
pension fund clients, we believe that actuarial firms are seeking to cross an uncrossable
divide established by Congress.

Actuarial firms that are unable to secure malpractice insurance, and unwilling to expose
their business assets to malpractice liability, may make a business judgment to withdraw
from the ERISA market. While this may leave plan trustees with fewer firms to choose
from, we believe that outcome to be far better for plan participants than accepting the
enormous financial risks presented by these clauses.1

                                                
1The insurance consequences of such liability-shifting clauses are perverse. If the clauses are accepted, the
actuarial firms are relieved of liability. As evidenced in the letter of the Chubb Insurance Group included as
Exhibit 3 of the CPF submission, the CPF trustees have been advised that damages resulting from actuarial
malpractice would not be covered by fiduciary insurance, and Chubb would not write an endorsement for
the trustees covering such liability. Indeed, it would be puzzling if Chubb or any insurance company would
insure any plan for actuarial malpractice. A fundamental of insurance underwriting is the ability to measure
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Given the economic incentive to secure these clauses, and the apparent momentum of the
leading national actuarial firms to pursue them, we are extremely concerned that if the
Department, through action or inaction, signals that these clauses are acceptable, they
will quickly become an industry standard. We are also concerned that, by extension, this
policy would be a standard soon emulated by the other professionals relied upon by
ERISA plans, namely, auditors and attorneys.2

Among the lessons of the current Enron debacle is that greater accountability must be
required of the professionals whose opinions corporate shareholders and employees rely
upon. Certainly there should be no lesser expectation of the professionals relied upon by
plan participants for their heath and retirement security. Enron has resulted in a call for
new legislation to require such accountability. We believe ERISA already requires such
accountability, and we request that the Department reaffirm this fact and provide clear
guidance to this effect in response to the CPF submission.  This is especially true with
respect to the actuarial profession because of the unique statutory position of the
Department in the establishment of the Joint Board for the Enrollment of Actuaries.

                                                                                                                                                
risk. There is no ability to measure the risk of actuarial malpractice if the applicant for such insurance is a
board of trustees, not the actuary who actually performs the calculations and who has control over the
quality of its work product. It’s ironic that to measure the risk of such insurance, the underwriters would
rely on professional actuaries.

2 The limitation of liability and indemnification of these plan professionals is readily distinguishable from
that routinely contained in the commercial contracts of other service providers retained by plans, such as
data system consultants, internet service providers and bulk printers where trustees can objectively measure
potential damages and agree to limit liability accordingly. With actuaries, auditors and attorneys the
financial viability of the plans they serve is, virtually, always at stake.
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The NCCMP would welcome an opportunity to discuss these issues and the related
practical implications for plans and their trustees with the Department in order to obtain
guidance as to how ERISA fiduciaries can respond to this situation.  Please contact me at
your earliest convenience to schedule such a discussion, or if you have any questions
regarding this submission.  Thank you for your consideration of this request.

Very truly yours,

Randy G. DeFrehn
Executive Director



April 3, 2003

Mr. Robert J. Doyle, Director
Office of Regulations and Interpretations
Room N5669
Pension & Welfare Benefits Administration
U.S. Department of Labor
200 Constitution Ave., NW
Washington, DC  20210

Re: Request for Advisory Opinion or Other Appropriate Guidance

Dear Mr. Doyle:

The undersigned is Fund Counsel for the Central Pension Fund of the International
Union of Operating Engineers and Participating Employers (the “Fund”), a defined
benefit, multiemployer pension fund. The Fund’s Employer Identification No. is 36-
6052390 and the Fund’s Plan Number used in reporting to the United States
Department of Labor (the “DOL”) is 001. On behalf of the Fund, the undersigned is
writing to request an Advisory Opinion, or other appropriate guidance, with respect to
the acts or transactions described below.

BACKGROUND

As of the Plan Year ending January 31, 2001, the Fund had net assets of $7.02 billion,
with approximately 96,000 active participants and 50,000 pensioners and beneficiaries.
Approximately 7,000 participating employers contribute to the Fund pursuant to
collective bargaining agreements with 81 Local Unions of the International Union of
Operating Engineers throughout the United States. The Fund was established in 1960
and is headquartered in Washington, D.C.

At all times in its history, the Fund has utilized the services of professional actuarial
firms to perform annual valuations to assure the adequate funding of present and future
benefits, determine the feasibility of contemplated plan improvements, and evaluate the
feasibility of mergers. Most recently, from February 1, 1999 through January 31, 2002,
the Fund retained Watson Wyatt & Company (“Watson Wyatt”) to perform these
services, pursuant to a three-year letter of engagement.

In early January of this year, the Fund commenced discussions with Watson Wyatt for
renewal of the existing engagement. At that time, the Fund was advised that, as a
condition of renewal, Watson Wyatt was requiring that all new engagement letters be
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accompanied by “Attachment B,” which sets forth uniform terms and conditions of the
engagement. A copy of “Attachment B” is attached as Exhibit 1. The Fund’s prior
engagement letter did not include “Attachment B.”

Included in “Attachment B” are numbered clauses 7 and 8 titled, respectively, “Limitation
of Liability” and “Indemnification.” Taken together, these clauses require the Fund to
agree not to seek recovery from Watson Wyatt in excess of the greater of $250,000 or
one year’s fee, for any damage caused to the Fund “regardless of the cause of action”;
and to indemnify and hold Watson Wyatt harmless for any amount exceeding the same
limits, “from any third party claim or liability” arising from or in connection with Watson
Wyatt’s services to the Fund. (Inasmuch as the Fund’s most recent annual fee was less
than $250,000, the applicable limitation under these clauses would be $250,000.)

On January 17, 2002, Watson Wyatt presented “Attachment B” (see Exhibit 1) to the
Fund’s Board of Trustees at its regularly scheduled meeting. After full discussion, the
Board voted unanimously to reject the proposal, commence a search for a new actuarial
firm and seek guidance from the DOL on the permissibility of such limitation of liability
and indemnification clauses under the Employee Retirement Income Security Act of
1974 (“ERISA” or the “Act”), as amended.

The January 21, 2002 issue of Pensions & Investments magazine contained a front-
page article, which reported on the action taken by the Fund’s Board of Trustees, and
further reported that most of the largest national actuarial consulting firms, effective
January 1, 2002, were either requiring such limitation of liability and indemnification
clauses, or were considering requiring such clauses. See Vineeta Anand, Actuaries
Seek Client Contracts That Limit Firms’ Liabilities, Pensions & Investments, Jan. 21,
2002, at 1. A copy of the Pensions & Investments article is attached as Exhibit 2.

On February 19, 2002, the Trustees’ apprehension with the proposed clauses was
further magnified by a letter of that date forwarded to the Fund’s Chief Executive Officer,
Michael Fanning, by Mr. Tim Connolly of the Chubb Group of Insurance Companies, the
underwriter of the Fund’s fiduciary liability insurance policy. In addressing the proposed
clauses, while citing a policy exclusion and reserving the right to review particular facts
and circumstances, Mr. Connolly unequivocally advised Mr. Fanning that:

Not only is it not our intent to cover an assumption of risk such as this, we
have no desire at this time to amend our policy to cover this exposure via
endorsement and additional premium. The Labor Management Trust
Fiduciary Liability Policy is a policy designed to protect Insureds against
liability established by ERISA. It is not designed to cover professional



Mr. Robert J. Doyle, Director
Office of Regulations and Interpretations
Pension & Welfare Benefits Administration
U.S. Department of Labor
April 3, 2003
Page 3

liability exposures normally associated with Actuarial Errors & Omissions
coverage.

Letter from Tim Connolly, Chubb Group of Insurance Companies, to Michael R.
Fanning, Chief Executive Officer, Central Pension Fund of the International Union of
Operating Engineers and Participating Employers (Feb. 19, 2002). A copy of the letter is
attached as Exhibit 3.

Assuming the Pensions & Investments article is accurate, it is likely that the Fund’s
Board of Trustees will be faced with demands for these limitation of liability and
indemnification clauses in its current search for a new actuary, as will trustees of plans
throughout the country. Accordingly, guidance from the DOL is both timely and
necessary to guide trustees on this issue --- an issue which, to our knowledge, is one of
first impression.

DISCUSSION

A. The Special Role of Plan Actuaries

Defined benefit plans must rely on the guidance of three sets of professional advisers:
attorneys, auditors and actuaries. Of the three, the services provided by actuaries are
the least comprehensible to the most prudent of trustees. Attorneys provide guidance
on compliance with publicly available statutes, regulations and cases that, generally
speaking, can be communicated to, and reasonably understood by, lay persons.
Auditors provide their opinion on the reliability of the financial statements prepared by
the plan’s own accountants. Actuaries, however, advise the trustees on their most
fundamental fiduciary concern: the plan’s financial health and viability. And, they provide
this advice based upon a myriad of complex and arcane mathematical calculations,
methods and assumptions that are extremely difficult for trustees to critically evaluate.
Indeed, having exercised due diligence in the selection of the plan’s actuary, trustees
must then repose in the actuary a level of reliance not unlike that reposed by patients in
their physicians.

As described in a 1982 Drake Law Review article titled, “The Emerging Law of Actuarial
Malpractice”:

An actuary is “that professional who is trained in evaluating the current
financial implications of future contingent events.” Using mathematical
skills to define, analyze and solve complex business and social problems,
the actuary designs insurance and pension programs and is responsible
for their financial soundness. These programs create long-term financial
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obligations of often enormous magnitude dependent on the actuary’s
forecasts of probabilities and economic developments.

William D. Hager & Paul-Noel Chretien, The Emerging Law of Actuarial Malpractice, 31
Drake L. Rev., 831, 831-32 (1981-82) (citations omitted).

Because of the special role of plan actuaries, Congress included in ERISA, not only the
requirement that plan valuations be performed only by Enrolled Actuaries, but created,
in Section 3041, 29 U.S.C. § 1241 (1999), the Joint Board for the Enrollment of
Actuaries, and charged it with the authority to create eligibility standards for those
actuaries authorized to perform actuarial services for plans governed by the Act. The
regulations of the Joint Board for the Enrollment of Actuaries set forth specific standards
governing the performance of actuarial services, including the requirement that:

The enrolled actuary shall exercise due care, skill, prudence and diligence
to ensure that:
(1) The actuarial assumptions are reasonable in the aggregate, and
the actuarial cost method and the actuarial method of valuation of assets
are appropriate,
(2) The calculations are accurately carried out, and
(3) The report, any recommendations to the plan administrator and any
supplemental advice or explanation relative to the report reflect the results
of the calculations.

29 C.F.R. § 901.20(e) (2001).

While the legislative history of ERISA is replete with references to the critical role played
by plan actuaries, and the need to assure standards of competence, the following
excerpt from the House Report on H.R. 12855, captures well the legislative concern:

Your committee recognizes that the amount required to fund a pension
plan is in large part determined by actuaries’ estimates of future plan
costs, which in turn are based on the actuarial methods and assumptions
used for each plan. Consequently, the determination of the amount of
contributions that must be made to a plan to adequately fund the plan
benefits is significantly affected by the professional decisions of the plan’s
actuary. Since there is no existing government regulation or licensing
requirement for actuaries as there is for, e.g., lawyers and accountants,
your committee believes that minimum standards of competence should
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be established for persons who make actuarial computations for qualified
plans.

H.R. 12855, 94th Cong. (2d Sess. 1976), reprinted in 2 Legislative History of the
Employee Retirement Income Security Act, 1974, at 3194 (1976).

B. The Magnitude of Damages Caused by Actuarial Malpractice

Congressional concern with actuarial competence appears to be well founded, as
evidenced by recently reported judgments and claims in actuarial malpractice cases.

In a case involving a single employer plan with merely a handful of participants,
damages of $589,920 were awarded against Watson Wyatt for the negligent
performance of its services. Orthopedic Clinic of Monroe v. Ruhl, 26 Employee Benefits
Cas. (BNA) 1070 (La. Ct. App. 2001).

In a second case involving a multiemployer plan with only $169 million in assets, a
Connecticut jury awarded $39.5 million in damages against Watson Wyatt for breach of
contract and actuarial malpractice. Farnham v. Watson Wyatt & Co., No. 3:99 CV 00792
(D.C. Conn. 2001). This was a jury verdict that was not appealed. Copies of the
Amended Complaint and the district court’s ruling on post-trial motions are attached as
Exhibits 4 and 5, respectively. The court’s ruling clearly describes how an actuary’s
errors in basic assumptions and calculations can go undetected by trustees, in this case
for nearly a decade, and create massive debt for the plan.

Finally, the January 30, 2001 issue of the Pension & Benefits Reporter, reported on a
$2 billion lawsuit filed in the California Superior Court by the Los Angeles County
Employees Retirement Association, with damages allegedly caused over a period of 20
years by the malpractice of that plan’s actuary, Towers, Perrin, Forster & Crosby, Inc.
See Tom Gilroy, Los Angeles Retirement Fund Sues Towers, Perrin Over $2 Billion
Miscalculation, 28 Pens. & Ben. Rep. (BNA) No. 5, at 560 (Jan. 30, 2001). A copy of
that article is attached as Exhibit 6.

These cases are sobering examples of the staggering scope of damages that can result
from actuarial malpractice.

C. The Need for Guidance

Simply put, it is our belief that if the Fund’s Trustees were to agree to the clauses
proposed by Watson Wyatt, as set forth in “Attachment B” (see Exhibit 1) --- fully aware



Mr. Robert J. Doyle, Director
Office of Regulations and Interpretations
Pension & Welfare Benefits Administration
U.S. Department of Labor
April 3, 2003
Page 6

of the scope of potential damages --- they would subject themselves to personal liability
for any damages to the Fund, in excess of the $250,000 limitation, which might
thereafter be caused by actuarial malpractice. And, they would do so without benefit of
fiduciary insurance to protect them from that liability.

In the absence of guidance to the contrary by the DOL, we believe a reviewing court
could conclude that the Trustees’ agreement to such clauses violates Section
404(a)(1)(A) and (B), 29 U.S.C. §§ 1104(a)(1)(A), (B) (1999), and Section 406(a)(1)(D),
29 U.S.C. § 1106(a)(1)(D) (1999), of the Act for the following reasons.

1. Section 404(a)(1)(A)

ERISA Section 404(a)(1)(A), 29 U.S.C. § 1104 (1999), requires trustees to exercise
their duties solely in the interests of participants and beneficiaries, and for the exclusive
purpose of providing benefits and defraying reasonable expenses of administering the
plan.

If, as in the Farnham case, this Fund were to suffer $39.5 million in damages from
actuarial malpractice, but the Trustees had contractually agreed to forfeit the Fund’s
right of recovery to all but $250,000 of such damages as a cost of securing actuarial
services, we do not believe such forfeiture could be considered a reasonable cost of
administering the plan. Indeed, were this Fund of $7 billion to suffer damages
proportional to those of the plan in Farnham --- almost 25% of plan assets --- the assets
forfeited would approach $1.6 billion.

Given the magnitude of the potential cost to the Fund stemming from actuarial
malpractice, we believe any agreement to waive or forfeit such costs would be deemed
unreasonable, per se, and thus render the Fund’s Trustees personally liable for such
costs.

It is further our view that, without clear guidance to the contrary from the DOL, no
reasonable trustees of any plan would risk exposing themselves to such liability.

2.  Section 404(a)(1)(B)

The selection of a professional service provider, such as the plan actuary, involves the
disposition of plan assets and is an exercise of authority or control within the meaning of
ERISA Section 3(21)(A), 29 U.S.C. § 1002(3)(2)(A) (1999). Accordingly, the selection
decision constitutes a fiduciary act subject to the general fiduciary responsibility
standards of Section 404(a)(1)(B) of the Act, 29 U.S.C. § 1104(a)(1)(B) (1999), which
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requires plan trustees to utilize the care, skill, prudence and diligence that a prudent
person acting in a like capacity and familiar with such matters would use in the conduct
of a similar enterprise with like aims. We believe that agreement to the clauses
contained in “Attachment B” (see Exhibit 1) are inconsistent with the mandates of
Section 404(a)(1)(B), 29 U.S.C. § 1104(a)(1)(B) (1999), for the following reasons.

Agreement to the limitation of liability clause of “Attachment B” would constitute an
agreement to forego any claim against the plan’s actuary, for damages exceeding the
limits specified, for professional malpractice or any other cause of action that may
subsequently arise. In so agreeing, the Trustees would relinquish any opportunity to
evaluate the merits of such claims, including an assessment of the nature and duration
of the malpractice involved, the magnitude of the damages suffered by the Fund, or the
anticipated costs of litigation compared to the likelihood of successful recovery. Such a
complete relinquishment, we believe, would constitute an abdication of the Trustees’
duty of care. In our view, plan trustees can only make a decision not to pursue such
claims for actuarial malpractice after the claim has arisen, and then only after they have
performed the due diligence required by Section 404(a)(1)(B), 29 U.S.C. §
1104(a)(1)(B) (1999).

Agreement to the indemnification clause of “Attachment B” would constitute an even
more sweeping dereliction of fiduciary duty. By agreeing to indemnify and hold harmless
the actuary from any third-party liability, the Trustees would not only be relinquishing the
opportunity to evaluate the merits of the claims, but would also be forfeiting any ability to
control, review or oversee the costs or quality of the legal defenses presented, or the
basis upon which the claims might be compromised in settlement by Watson Wyatt.

In the context of claims for delinquent contributions, the DOL has set forth in some
detail the nature and scope of the analysis required of trustees when determining
whether or not to pursue claims for recovery. Prohibited Transaction Exemption 76-1, §
1(a)(3) 41 Fed. Reg. 12,740 (Mar. 26, 1976), requires that the plan must have made
reasonable, diligent and systematic efforts to pursue the claim, and the determination
not to pursue a claim must be set forth in writing. In addition, such determination must
be reasonable and appropriate based on the likelihood of collecting the delinquent
contributions or the approximate expenses that would be incurred if the plan continued
to attempt to collect.

Likewise, in the context of suits brought by the DOL against trustees who have failed to
file lawsuits to recover damage claims, the courts have recognized the duty of trustees
to evaluate each potential claim on its merits, balancing the cost of pursuing the claim
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against the likelihood of recovery. Herman v. Mercantile Bank, 137 F.3d 584 (8th Cir.
1999); Martin v. Feilen, 965 F.2d 660 (8th Cir. 1992).

Clauses 7 and 8 of “Attachment B” (see Exhibit 1) constitute a blanket relinquishment of
the Trustees’ legal right, and renunciation of their legal obligation, to pursue causes of
action which can have the gravest potential consequences for plan participants. As
such, we believe the act of agreeing to such clauses would constitute a violation of the
Trustees’ duty of care and prudence imposed by Section 404(a)(1)(B), 29 U.S.C. §
1104(a)(1)(B) (1999), of the Act.

3.  Section 406(a)(1)(D)

We also believe that the Trustees’ agreement to contractual language similar to that in
“Attachment B” (see Exhibit 1) may constitute a transaction prohibited by ERISA Section
406(a)(1)(D), 29 U.S.C. § 1106(a)(1)(D) (1999), and which is not exempted by ERISA
Section 408(b), 29 U.S.C. § 1108(b) (1999 & Supp. 2000). Specifically, we are
concerned that an agreement by the Trustees --- through either limitation of liability or
indemnification --- to waive or pay damages caused to the Fund, which would otherwise
be payable by the Fund’s actuary, may constitute a direct or indirect transfer of plan
assets for the benefit of a party in interest. While the actual transfer of plan assets
would be conditioned upon the actuary’s causation of damages, the making of the
agreement itself would constitute the transfer of a “thing of value,” because it would
immediately transfer a contingent liability from a party in interest to the Fund.

We do not believe the transaction would fall within the exemption of ERISA Section
408(b)(2), 29 U.S.C. § 1108(b)(2) (1999 & Supp. 2000), because that exemption
permits only reasonable arrangements with service providers for no more than
reasonable compensation. The second part of this test, the “reasonableness” of the
actuary’s compensation, can be objectively determined by the Trustees through a
diligent search process that produces competitive bids from responsible bidders.
However, regardless of the compensation, the arrangement itself cannot be deemed
reasonable if it incorporates an agreement to forfeit unknown, and potentially enormous,
damages to which the Fund would be otherwise entitled.

In our view, the only circumstance where the Trustees’ concession to contractual terms
similar to those set forth in “Attachment B” (see Exhibit 1) might be deemed reasonable
is if no responsible bidders are willing to provide actuarial services to the Fund absent
such concessions. While this outcome might be the current goal of the actuarial
industry, and one of understandable business desire, it is entirely contrary to the
interests of the participants and beneficiaries of the ERISA plans they serve. When
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these two interests conflict, the interests of the participants and beneficiaries must
prevail.

Guidance by the DOL advising the Trustees that entering into actuarial services’
contracts containing limitation of liability and indemnification provisions similar to those
contained in “Attachment B” (see Exhibit 1) would constitute neither a breach of
fiduciary duty nor other violation of ERISA, would provide material protection to the
Trustees in terms of their personal liability, but would provide no protection whatsoever
to the Fund’s participants.

CONCLUSION

In light of the recently reported judgments and claims in actuarial malpractice cases, it
may be a rational business judgment for actuarial firms to seek to shift their professional
liability to the pension plans they serve.

In our view, however, it is precisely because of these recent cases that trustees must
require full accountability of their actuaries for damages caused to their plans due to
professional malpractice. Informed by these cases of the scope of potential damages
flowing from actuarial malpractice, plan participants can rightfully expect that their
trustees will not invite an even greater potential for actuarial malpractice by eliminating
the actuaries’ single greatest incentive for professional excellence --- the obligation to
pay for their mistakes.

For the foregoing reasons, we respectfully request that the DOL provide guidance on
this important and emergent issue. If further information is required, please contact the
undersigned.

Sincerely yours,

Michael A. Crabtree
Fund Counsel

MAC:gj

Attachments
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Attachment B

Watson Wyatt & Company

Terms and Conditions of Engagement
1. General. These master terms and conditions (“general terms”) will apply to all engagements for
services (“services”) provided to Client by Watson Wyatt & Company or any entity directly or indirectly
owned or controlled by Watson Wyatt & Company (“Watson Wyatt”) unless the services furnished by
such other entity are the subject of a separate written agreement. The term “Client” means the
addressee(s) of an engagement letter or, if no engagement letter is provided, the entities to which Watson
Wyatt provides services. These general terms may be changed only by a written amendment signed by
the duly authorized representatives of the parties.

2. Engagement Letters. From time to time, Watson Wyatt may issue engagement letters for
particular projects or assignments. All such engagement letters will be deemed, unless they provide
otherwise, to incorporate these general terms, as they may have been amended by mutual written
agreement from time to time. Except with respect to the description of specific services and fees for any
engagement, these general terms will prevail over any conflicting terms of any engagement letter.
Together with such engagement letters, these general terms state the entire understanding between the
parties concerning Watson Wyatt’s services (the “agreement”) and supersede any prior proposals,
correspondence or discussions.

3. Scope of Services. Watson Wyatt will provide the services described in our engagement letters or
other communications through which Watson Wyatt agrees to provide services. Watson Wyatt’s
undertakings will be limited to advising Client concerning those matters on which we have been
specifically engaged. Watson Wyatt will perform our services with due care and in accordance with the
engagement letters, these general terms and prevailing consulting industry standards for comparable
services. Watson Wyatt is not a law firm and we do not provide legal advice. Except for the warranties
expressed in these general terms, Watson Wyatt makes no warranty, either express or implied, with
respect to our services.

4. Fees and Expenses. Unless the parties agree otherwise, Watson Wyatt’s fees will be determined
taking into account factors that generally include the circumstances relevant to the particular
engagement, the time required to perform the services, the novelty and difficulty of the work, the skill
required, the experience and seniority of the associates who perform the services, any time limitations or
other unusual conditions that may be applicable, and Watson Wyatt’s standard hourly rates in effect at
the time services are performed. In addition, Watson Wyatt will charge a technical and administrative
fee based on a percentage of the consulting fees. Client will reimburse Watson Wyatt for reasonable out-
of-pocket expenses, including travel, incurred in performing the services. Our invoices for services
rendered and expenses incurred are payable 30 days after receipt. A late payment charge is payable on
balances outstanding more than 30 days. Client is responsible for any sales, gross receipts or similar
taxes applicable to the services but not taxes based upon Watson Wyatt’s net income.

5. Client’s Responsibilities. Client will provide Watson Wyatt with all necessary documentation
and information required in order to enable Watson Wyatt to provide the services. Client will also ensure
that its employees and any third parties who are otherwise assisting, advising or representing Client will
co-operate on a timely basis with Watson Wyatt in the provision of our services. Watson Wyatt may rely
upon information provided by Client and its employees and agents-as-accurate and complete. Watson
Wyatt may rely upon any directions provided by Client and its employees and agents concerning the
provision of the services, including without limitation directions with respect to the interpretation of
Client’s employee benefit plans or matters reflecting the exercise of discretion by Client or the
administrator of such plans. If Client or its employees and agents are unable to participate in the project
as required, or if information provided by Client or its employees and agents is inaccurate, incomplete or
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delayed, the scope of the services may be different, the schedule may be delayed, Watson Wyatt’s fees
may be higher than described, and/or Watson Wyatt may be unable to perform some or all of the
services as originally agreed.

6. Resolution of Disputes. The parties will try to resolve any dispute or claim arising from or in
connection with this agreement or the services provided by Watson Wyatt by appropriate internal means,
including referral to each party’s senior management. If the parties cannot reach a mutually satisfactory
resolution, then any such dispute or claim will be settled by arbitration in accordance with the
Commercial Arbitration Rules of the American Arbitration Association (“AAA’), and the Federal
Arbitration Act, and judgment upon the award rendered by the arbitrators may be entered in any court
having jurisdiction. The arbitration will be conducted in the principal location where Watson Wyatt is
providing services to Client or in another mutually agreeable location before a panel of three neutral
arbitrators, with one arbitrator named by each patty and the third named by the two party-appointed
arbitrators, or, if they should fail to agree on the third, by the AAA. The arbitrators may not award non-
monetary or equitable relief, punitive damages or any other damages not measured by the prevailing
party’s actual damages. This paragraph will not prevent any party from pursuing equitable remedies to
the extent required to protect rights or property or to prevent irreparable harm. If any dispute or claim
between the parties is subject to judicial proceedings, each party expressly waives any right it might
have to demand a jury trial in such proceedings.

7. Limitation of Liability. If any of Watson Wyatt’s services do not conform to the requirements of
this agreement, Client shall notify Watson Wyatt promptly and Watson Wyatt shall reperform such
services at no additional charge or, at Watson Wyatt’s option, shall refund the portion of the fees paid
with respect to such services. If reperformance of the services or refund of the applicable fees would not
provide an adequate remedy for damages arising from the performance, nonperformance, or breach of
this agreement, Watson Wyatt’s maximum total liability, including that of any employee, affiliate, agent
or contractor, relating to the services, regardless of the cause of action, will be limited to direct damages
in an amount not to exceed two hundred fifty thousand dollars ($250,000) or, if greater, the fees payable
with respect to the particular engagement (or one year’s fees in the case of annually recurring services)
pursuant to which such liability arises. Neither party shall be liable for any indirect, special or
consequential damages. The limitation of liability contained in this paragraph shall not apply to the
extent that any liability arises from the willful misconduct of Watson Wyatt, its employees, affiliates,
agents or contractors.

8.  Indemnification. Watson Wyatt will indemnify and hold Client harmless from and against. any
third party claim or liability (including reasonable defense costs and attorneys’ fees) to the extent arising
from or in connection with the negligence of Watson Wyatt or its employees or agents in the course of
performing the services or from infringement by Watson Wyatt of any United States patent or copyright.
Watson Wyatt’s liability for indemnification is subject to the limitation of liability set forth in paragraph
7 above, provided, however, that this limitation will not apply in the case of claims arising from bodily
injury, death of any person, damage to real or tangible personal property, or patent or copyright
infringement. Except to the extent that Watson Wyatt is obligated to indemnify Client pursuant to this
paragraph, Client shall indemnify and hold Watson Wyatt, its employees, agents and alliance partners
harmless from any third party claim or liability (including reasonable defense costs and attorneys’ fees)
arising from or in connection with the services performed by Watson Wyatt or Client’s use thereof.

9. Watson Wyatt Not a Fiduciary. Watson Wyatt is not being engaged to perform or assume any
fiduciary functions, including those of any plan administrator, with respect to Client or any employee
benefit plan of Client or its affiliates. If Watson Wyatt is deemed to be a fiduciary with respect to any
services, Watson Wyatt’s responsibility as a fiduciary shall extend only to those activities deemed to be
fiduciary activities under applicable law and shall in no event extend to any acts or omissions of any
other person.

10. Termination. Either party may terminate any engagement upon ten days’ prior written notice.
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Client will compensate Watson Wyatt for all services provided through the effective date of termination.

11. Confidentiality. Watson Wyatt agrees to take reasonable measures to preserve the confidentiality
of any proprietary or confidential information that Client provides to us in connection with the services.
At the conclusion of any engagement, if Client requests the return of any materials, data or documents
provided to Watson Wyatt, Watson Wyatt may retain a copy of these materials for archival purposes,
subject to its confidentiality obligations hereunder. Client shall retain ownership of all data and materials
provided to Watson Wyatt. Watson Wyatt does not confer to Client any interest ~n the materials, tools,
software or know how used or developed by Watson Wyatt to provide the services.

12. Governing Law. These general terms will be governed by and construed in accordance with the
laws of the jurisdiction where the Watson Wyatt office principally responsible for providing services to
Client is located.


























































