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AGENDA
Discrim ina tion  and  LGBTQ Inclus ion

Contracting  
Practica l Cons idera tions  



DISCRIMINATION/ LGBTQ 
INCLUSION
“Infertility”  requ irem ent 
• 12 m onths  of unprotected  sex or 6-12 cycles  of donor insem ina tion  
• Requires  sam e-sex couples  to  pay for cos tly procedures  before  they a re  

e lig ib le  for sam e coverage  as  a  s tra ight couple—“Queer tax”(?)

Class  action  su it aga ins t Aetna  

Gay couple  in  NYC files  EEOC com pla in t aga ins t the  city and  have  
filed  su it in  Federa l court

Recent case  law on  d iscrim ina tion  issues

ACA Nondiscrim ination  



BRISKIN ET AL V. CITY OF 
NEW YORK ET AL
• Alleges  New York City’s  em ployee  hea lth  p lan  d iscrim ina tes  

aga ins t gay m ale  em ployees  by denying  them  access  to  in  vitro  
fe rtiliza tion  (IVF) benefits  tha t a re  ava ilab le  to  o ther em ployees

• Claim s  brought under Title  VII o f the  Civil Righ ts  Act o f 1964 (sex 
and  sexual-orien ta tion  d iscrim ina tion); Equal Pro tection  and  Due 
Process  under the  U.S . Cons titu tion ; New York S ta te  and  City 
Hum an Rights  Laws

• Highligh ts  the  concept o ften  re ferred  to  as  a  “queer tax”—
requiring  sam e-sex couples  to  incur s ign ifican t ou t-of-pocket cos ts  
before  qua lifying  for benefits

• Filed  in  May 2024; curren tly in  d iscovery



AETNA CLASS ACTION
• Pla in tiffs  cla im s  tha t Aetna’s  fe rtility coverage  po licies  un lawfu lly 

d iscrim ina ted  aga ins t LGBTQ+ and  sam e-sex couples  by defin ing  
“ in fertility”  in  ways  tied  to  he terosexual in te rcourse , e ffective ly 
denying  equal access  to  a rtificia l insem ination  and  IVF benefits

• Aetna  agreed  to  revise  its  fe rtility coverage  po licies  to  p rovide  
equal access  regard less  o f sexual o rien ta tion , a lign ing  with  
updated  clin ica l gu ide lines , and  to  p rovide  a  $2 m illion  fund  for 
class  m em bers

• Pla in tiffs  a lleged  d iscrim ina tion  based  on  sex and  sexual 
o rien ta tion  under Section  1557 of the  Affordab le  Care  Act, as  well 
as  s ta te  and  loca l civil righ ts  laws , depending  on  the  p lan  
involved .



ACA NONDISCRIMINATION 
• Section  1557 of the  Affordab le  Care  Act p roh ib its  d iscrim ina tion  

by covered  p lans  on  the  bas is  o f race , co lor, na tiona l o rig in , age , 
d isab ility and  *sex*

• Applies  to  insured  p lans , p lus  se lf-insured  p lans  tha t rece ive  
federa l funding  (usua lly re tiree  d rug  subs id ies  o r an  em ployee  
group  waiver p lan)

• 2024 fina l ru le  under the  Biden  adm in is tra tion  in te rpre ted  *sex* to  
include  sexual o rien ta tion  and  gender iden tity—enjo ined  and  
vaca ted  by federa l courts



BOSTOCK AND SKRMETTI 
• Two recen t Suprem e Court cases  shed  ligh t on  the  curren t s ta te  o f 

“d iscrim ina tion”  as  it re la tes  to  sexual o rien ta tion  and  gender 
iden tity 

• Bostock v. Clayton  County (2020) – Title  VII covers  sexual 
o rien ta tion  and  gender iden tity d iscrim ina tion  

• Textua lis t approach; opin ion  by J us tice  Gorsuch  
• Appears  to  tie  d iscrim ina tion  back to  sex-based  s te reotypes  
• E.g ., firing  a  transgender em ployee  who is  b io logica lly m ale  for wearing  

a  dress , m akeup, e tc.

• United  S ta tes  v. Skrm etti (U.S . Suprem e Court, 2025
• Upheld  a  Tennessee  law banning  puberty b lockers  and  horm one  

therapy for m inors  when used  to  trea t gender dysphoria , ru ling  tha t the  
law does  not vio la te  the  Equa l Pro tection  Clause

• Law was  sex-neutra l—boys  and  g irls  trea ted  equa lly with  respect to  the  
res trictions  

•  Majority unpersuaded tha t d iscrim ina tion  based  on  gender identity was  
im perm iss ib le  under Equa l Pro tection  



CONTRACTING



CONTRACTING CHECKLIST

• What is  the  contract?
• Presenta tion  m ate ria ls  vs  written  

agreem ent
• Spelling  out tax im plica tions , particu la rly 

for a  VEBA
• Who handles  tax reporting? 
• Cla im s  reporting  and  coord ina tion  with  

TPA/fund office



CONTRACTING CHECKLIST (cont )

• Form ulary 
• Confidentia lity / HIPAA

• Use of de-identified  da ta
• Co-branding  and  use  of fund  nam e
• Balance  b illing  
• Cybersecurity bes t practices  



PRACTICAL 
CONSIDERATIONS



PARTICIPANT 
COMMUNICATION

• Provider m ode l notices  – 
who reviews?

• Alignm ent with  
em ployer/union  prioritie s  

• Cultura l cons idera tions  



UNCOMFORTABLE 
QUESTIONS?

• Purchas ing  tis sue  
• Genetic se lection  
• Surroga te  

coverage  – who is  
covered?



THANK YOU
Tim othy Eicher

Slevin  & Hart, PC
Washington , DC
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